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ABSTRACT The European Commission’s proposal for a regulation on artificial intelligence may impose an
unnecessary burden on public authorities in relation to overlaps with other applicable regulations when the
regulation comes into effect. The Commission is aware of this as far as the GDPR is concerned and can be
expected to address overlaps as part of the legislative process. However, this article points out that similar
problems will arise at a national level in Denmark as Danish national administrative law is well developed in a
digital context. Based on this background, and as the fundamental principles of administrative law have
significant similarities within the EU Member States, further research within administrative law is encouraged in
order to provide the necessary insights before the Member States’ legal systems are to be adapted to the

forthcoming EU regulation.

1. Introduction

Denmark has one of the world’s most
digitalised public  administrations, and
investments in development, and
consequently, the use of artificial intelligence
(hereinafter: Al) in the public sector has been
growing for a long time.' This development
gained further momentum in 2019, as the
previous government published a national
strategy for Al whereby, among other things,
the government initiated a number of so-called
signature projects. The initiation (and
government funding) of an increasingly large
number of signature projects has continued
under the current government and has led to
the relatively widespread use of Al in Danish
public administration.’

As these projects and other Al initiatives
have unfolded, it has become clear that Danish
administrative law contains a number of
procedural (compliance) requirements for
public authorities’ development and use of Al,
which have similarities with — although are
not identical to — a number of the proposed
provisions in the EU Commission’s proposal

* Article submitted to double-blind peer review.

! Https://ec.europa.eu/commission/presscorner/detail/en
/ip_21 5481, visited 17 July 2022.

2 Ministry of Finance and Ministry of Business Affairs,
National Strategy for Artificial Intelligence, March
2019, available at https://eng.em.dk/publications
/2019/marts/national-strategy-for-artificial-intelligence,
visited 17 July 2022.

for the regulation “Laying down harmonised
rules on Artificial Intelligence,” the so-called
“Artificial Intelligence Act” from 21 April
2021 (hereinafter: AIA). These compliance
measures all revolve around a fundamental
requirement of Administrative Law by Design
and the fact that according to Danish
administrative law, detected errors, flaws or
deficiencies in any technology used by public
bodies must be rectified or the use stopped if
further use poses a risk of an unlawful
(noncompliant) administration.

Danish case law involves, among others, a
requirement for prior investigation (good
administration impact assessment), thorough
tests and implementation measures before any
technology is put into use. Public bodies are
also to establish ongoing monitoring programs
in order to collect information on errors, flaws
or deficiencies that emerge later during the
use of said technology. Furthermore, public
bodies are to ensure clear allocating of tasks
and responsibilities if (when) they corporate
on development, use and maintenance of

3 Compliance regulations are, according to Professor Dr
Henrik Udsen, “characterised by imposing (statutory)
obligations on organisations to implement various types
of measures aimed at ensuring compliance with other —
substantive — binding rules,” H. Udsen, Complianceret —
complianceregulering som selvstendig disciplin in C.R.
Hamer, M. Andhov, E. Bertelsen and R. Caranta (eds.).
Into the Northern Light - In memory of Steen Treumer,
Copenhagen, Ex Tuto Publishing, 2022, 567.
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technologies and/or the different systems
interact with each other. This national
regulation, which has mainly been developed
via case law from the Danish Parliamentary
Ombudsman, is further outlined below
(section 2). After this introduction, a number
of examples of the Danish use of Al are
described, and how the combination of the
Parliamentary Ombudsman’s case law and
fundamental principles of Danish
administrative law  regulates  public
authorities’ development, implementation and
use of Al (section 3) are illustrated. Next, the
requirements of Danish administrative law are
briefly compared to some of the relevant
provisions and underlying accountability
structures of the AIA, and it is concluded that
there is a need for legal scholars to increase
their research on the fundamental principles of
administrative law before the AIA takes effect
(section 4).

2. The Danish Ombudsman’s case law on

public digitisation

The requirement for good administration is
a broad and fundamental norm in Danish
administrative law which is mainly developed
by the influential Danish Parliamentary
Ombudsman.* From a historical perspective,
this non-binding norm of good administration
has played a significant role in the
development of Danish administrative law.
Historically, case law built upon the norms of
good administration develops in line with
societal changes, after which those parts that
are not of a predominantly ethical nature, over
time, take on the character of binding legal
principles, which are often later codified in
statutory legislation. The norm of good
administration has thus functioned as a
dynamic tool to ensure ongoing adjustment
and development of Danish administrative law
when the public sector’s tasks, functioning
and organisations change, and new challenges
to the rule of law and legal certainty for
citizens arise.’

4 See on the Danish Ombudsman almost monopoly-like
role in developing and enforcement of Danish
administrative law, H.M. Motzfeldt, The Danish
Principle of Administrative Law by Design in European
gublic law, vol. 23, No. 4, 2017, 739.

N. Fenger, Forvaltningsloven som minimumslov - 25
ar efter, in J.C Biilow, J. Moller, J. Olsen and S.
Rensholdt (eds.), Forvaltningsloven 25 dr, Copenhagen,
DJOF Publishing, 2012, 69-89. See also on the current
developments related to use of technologies H.M.
Motzfeldt, Towards a legislative reform in Denmark? in
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The digitalisation of the Danish public
administration has, during recent decades,
significantly =~ affected =~ Danish  public
administration and the relationship between
public bodies and citizens. Thus, it is hardly
surprising that the built-in dynamics of the
Danish standard of good administration have
been activated in response to these changes.
As a result, a relatively fine-tuned network of
compliance rules has been developed, see
above on the characteristics of compliance
rules.

The starting point of the development of
the Danish case law related to the
digitalisation of the public sector was — in
short — an older and technology-neutral norm
that obliges Danish public authorities to
establish an organisation with healthy
workflows and processes as well as ensure
employees are qualified for the tasks they are
to perform in public service. Hence, the
organisation and procedures for public
authorities and the qualifications of the civil
servants have to be designed to contribute to a
compliant, efficient and citizen-friendly
administration. As digitalisation took place,
this requirement showed to include analogue
as well as digital workflows, processes and
organisation of public bodies and their
performance of the designated tasks via
technologies.®

An example of the Danish Parliamentary
Ombudsman’s use of this core principle of good
administration in relation to the use of
technologies in the Danish administration is
more than 20 years old and can be found in the
case FOB 1992.232. The case was investigated
after a citizen filed a complaint to the
Ombudsman. The citizen was dissatisfied with
the outcome and handling of a case concerning
owed tax (and the subsequently withholding of
the citizen’s salary) by the former Customs and
Tax Administration. Among other things, the
citizen pointed out that the authorities had not
responded to the citizen’s letters and requests. In
response, the Parliamentary Ombudsman asked
whether flaws or errors in the design, structure or
use of the filing system in question complicated
or hindered compliance with principles of good
administration  (establishment of effective
procedures including timely reminders).” The tax
authorities explained that the late or missing

NAVEIN REET: Nordic Journal of Law and Social
Research, No. 9, 2020, 117.

¢ K. Talevski, God forvaltningsskik, in Niels Fenger
(ed.), Forvaltningsret, Copenhagen, DJOF Publishing,
2018, 692. This requirement is, i.a., described in FOB
1992.232, FOB 2006.165 and FOB 2008.380.

"FOB 1992.232.
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responses were a consequence of a flaw in the
digital filing system used (and ensured the
Danish ombudsman that this structural problem
would be handled).

So far, the more than 20-year-long
development of case law related to public
authorities’ use of technology has resulted in
sets of legal requirements that can be
categorised as compliance regulations, see the
characterisation by Dr Henrik Udsen in
footnote 3. These requirements can be
regarded as tools to ensure the effects of an
unwritten principle which has crystalised itself
from the obligation towards healthy
workflows and processes and qualifications.
With inspiration from the GDPR this principle
can be termed Administrative Law by Design.
According to present case law, Administrative
Law by Design implies that any technology
used by the public sector has to be designed
and used in such a way that compliance with
administrative law and the norms of good
administration is supported.®

In the case FOB 2006.390, the Danish
Parliamentary Ombudsman had become aware of
a filing system used by the University of
Copenhagen for administration related to public
grants for students (SU). The system didn’t have
functionalities that allowed caseworkers to
search for previous decisions based on categories
or related to specific provisions in the relevant
legislation. The Ombudsman raised doubts about
whether the University of Copenhagen would be
able to pursue a uniform practice if caseworkers
were not able to search within previous cases and
decisions. The office argued that support of
compliance with the principle of equality
presupposes that a public body’s caseworkers are
aware of — or at least have the opportunity to
become aware of — the organisation’s previous
administration of a given set of rules. In the
published opinion, the office of the ombudsman
made it clear that filings systems are to have
embedded effective search options
(functionalities) if the public bodies are not to
keep lists, overviews or the like of the affected
types of cases.’

With regards to the supplementary
compliance norms, first, the development of
technologies for the Danish public
administration  presupposes an initial
investigation of relevant regulations to be
complied with. This mapping of relevant
regulation is hereinafter referred to as the
requirement of a good administration impact

8 H.M. Motzfeldt and A. T. Abkenar (eds.), Digital
Forvaltning — udvikling af sagsbehandlende losninger,
Copenhagen, DJOF Publishing, 2019, 76.

° FOB 2006.390.
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assessment. The good administration impact
assessment must be initiated before a given
technology is purchased (or the development
begins), and a number of minimum
requirements apply.

The minimum requirement for a good
administration impact is a mapping of the
cases and processes that will be affected by
the planned technology. Further, all relevant
procedural and substantive rules must be
identified and described. Thereafter, the
public authority has to ensure that care is
exercised “in deciding how the new
technology must be designed in order to
comply with the mapped regulation in the
various cases and processes mapped”. Hereto,
it may be added that the Danish Parliamentary
Ombudsman considers it a prerequisite for a
sound digitisation process that “the relevant
legal expertise is available in all significant
phases of the process, e.g., when drafting
specifications and design and when carrying
out tests, etc.” Finally, any interaction with

other systems must be uncovered and
distribution of tasks and responsibilities
between different units and authorities

clarified.'

The development of case law related to the
public sector’s use of technology has,
secondly, increased focus on the need for a
proactive approach to the implementation of
(any) new systems in public administration.
Thus, public bodies are therefore to be
proactive not only in regard to testing but also
to ensure relevant and necessary measures to
prepare  the organisation before the
implementation of a digital solution, e.g.,
educate case workers before a given
technology is put into use.'" According to
Danish case law, it is to be ensured that the
design and use of the technology will
contribute to lawful administration in
compliance with the norms of good
administration before a given technology is
put into use. In other words, prior and
thorough testing must be carried out and

0 The Parliamentary Ombudsman of Denmark,
Generelle forvaltningsretlige krav til offentlige IT-
systemer in  Mpyndighedsguiden, overblik #13
(Requirements for public IT systems according to
administrative law in Guide for Public Authorities,
Guide for Public Authorities, overview # 13), available
at www.ombudsmanden.dk/myndighedsguiden/specifik
ke sagsomraader/generelle_forvaltningsretlige krav_til
offentlige it-systemer/, visited 17 July 2022.

T FOB 2023-7 concerning adequate testing.
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precise instructions given to employees. '

In the case FOB 2019-17, the Parliamentary
Ombudsman investigated the Danish tax
authorities’ system One Tax Account (which is
now remedied and still in use). In 2013, One Tax
Account established an official account for every
company in Denmark. Via this account, interest
is to be added to the companies’ tax balance
daily (and this positive or negative interest is to
be credited to the account monthly). The first
interest was to be calculated and credited at the
end of August 2013. However, this was
postponed due to a deficiency in data quality and
errors in the calculation algorithms. The Danish
Ombudsman stated that a system with such flaws
and shortcomings shouldn’t have been put into
operation at all

The so-called health platform is a semi-
automating system for the administration of
different health services developed for the
Capital Region and the Region of Zealand in
Denmark. The platform was put in use in spite of
grave malfunctions and being highly complex for
users. In 2018, Rigsrevisionen (the Danish
Parliamentary National Audit Office) uncovered
that the two regions had implemented the
platform without sufficient testing and reflection
of the expected effect on the hospitals’ activities
and administration. Rigsrevisionen stated that the
region’s testing of the system and training of
staff had been inadequate. In other words,
Rigsrevisionen was of the opinion that the
Region’s preparations for the implementation of
the Health Platform had been deficient and
inadequate.'3

Associated with the requirements of
necessary, relevant and adequate testing and
taking measures for preparing the organisation
for implementation are the basic Danish
principles of public leaders’ responsibilities.
Leaders (management) of a Danish public
body are obliged to continuously monitor the
administration for which they are responsible.
Furthermore, if any indication of unlawful
administration surfaces as a part of this
monitoring (or in other ways), the
management has a duty to take the relevant
initiatives  to  restore a  compliant
administration.

The Danish rules on the responsibilities

(accountability) of public officials and leaders
(management) are unwritten and developed via

2FOB 2022-11 and FOB 2022-12.

13 The Danish Parliament, Rigsrevisionens beretning nr.
17/2017 om Sundhedsplatformen, conveyed to The
Danish Parliament with Statsrevisorernes remarks
December 2018 (The National Audit Office's report no.
17/2017 on the Health Platform, conveyed to The
Danish Parliament with the State Auditors’ remarks
December 2018), available at www.rigsrevisionen
.dk/revisionssager-arkiv/2018/jun/beretning-om-sundhe
dsplatformen, visited 17 July 2022.
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case law. An overall description can be found in
an older Danish parliamentary document. Here, it
is stated that leaders of public organisations are
“to ensure that the [public body] at all times is
organised in the most appropriate and
economically rational manner, that appropriate
procedures are established for the tasks carried
on by the [public body], which ensures that the
financial allocations are not exceeded and that
the decisions taken by the [public body] are of
the highest quality possible, both in relation to
respect of rule of law and for the aim of the
activity carried out by the [public body], that it
employs staff with the best possible
qualifications in relation to the nature of the tasks
assigned to the public body in question, and that
when needed due to the allocated resources,
prioritisation of the tasks assigned to the [public
body] is based on relevant considerations
measured against the aim of [the public body’s]
activity. As part of this governing activity, [the
leaders] are responsible for continuously
monitoring how the administration is carried out
and, where if there is an indication of non-
compliance, to take the initiatives necessary for
ensuring  compliance, including ensuring
information on an ongoing basis on the activities
of the [public body].”™

This obligation to ensure a compliant
administration also applies when technologies
are used as tools to carry out the assigned
tasks. Therefore, thirdly, focus on the need to
draft and implement measures or policies that
ensure  ongoing monitoring of  both
technologies and their use, including
procedures for further investigations if (or
when) indications of flaws or errors are
discovered, has increased recently in Danish
case law."”

If the information provided via such
procedures and policies — or otherwise —
indicates that there may be errors, deficiencies
or inconveniences in the design, functions or
use of a digital solution that may cause
decision processes or decisions that violate
applicable regulations, a duty to react is
triggered as in the analogue administration.
Any public authority using potential flawed
technology is thus obliged to investigate the
situation further. If a closer examination
reveals that there are in fact errors,

4 The Danish Parliament, Forsvarsudvalget 2013-14,
Alm.del, Bilag 60, 2014, Poul Smith Law Firm, Det
retlige grundlag for vurdering af embedsmands ansvar,
(The legal framework of civil servants' responsibilities,
The parliamentary Defense Committee 2013-14,
General, Appendix 60, 2014), available at
https://www.ft.dk/samling/20131/almdel/fou/bilag/60/1
328842.pdf, visited 17 July 2022, and The Danish
Supreme Court ruling referred in UfR 2009.999 H.
SFOB 2019-22 and FOB 2022-12.
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deficiencies or inconveniences, whether the
deficiencies lead to unlawful administration
must be assessed. If this is the case, an
additional duty to act is triggered, namely, to
either stop the use of the said solution or to
reprogram and so to speak fix the bug.

After the Parliamentary Ombudsman
criticised the development and
implementation of the Danish tax authorities’
system, EFI, in the case FOB 2014-24, the tax
authorities had an analysis of parts of the
system performed. The analysis revealed a
number of flaws and errors of varying
consequences for the affected
administration.'® As a follow-up to these
findings, the authorities requested an
assessment of whether this led to the tax
authorities being obliged to shut down the
system wholly or partly. The memorandum
regarding this matter — which was sent to the
Danish Parliament — states that if a public
body “... are aware of or have indications of
that the use of a digital solution directly or
indirectly leads to unlawful actions towards
citizens, the public body must either refrain
from using the system or ensure that any flaws
are rectified manually before they have any
consequences for the citizens. If, for example,
fully automatic functions of a system lead to
unlawful decisions directed at citizens, the
public body in question must immediately
rectify the flaws in the system or manually
supervise and correct the affected decisions,
or refrain from using the flawed parts of the
system until remediation has taken place. The
same applies if the system initiates non-
compliant actions against citizens or, e.g.,
provides incorrect or misleading guidance to
citizens. Conversely, if a system contains
other flaws or errors of minor importance or
affects the public body’s use of resources or
errors that can be remedied before they lead to
unlawful decisions or other illegal actions
against citizens, the public body may still use
the system. The latter type of errors and flaws,
however, entails a general risk that (manual)
errors occur to a greater extent than otherwise.
Such flaws must, therefore, be rectified as

16 Ministery of Tax, Poul Smith Law Firm, Rapport om
legalitetsanalyse af EFI Delsystem funktionaliteter,
Lonindeholdelse, Tvungne Betalingsordninger, og
Betalingsevneberegning Budget, September 2015
(Report on legality analysis of EFI Subsystem
functionalities, Wage withholding, Forced Payment
Schemes, and Solvency Calculation Budget), available
at https://www.skm.dk/media/6316/kammeradvokatens-
legalitetsanalyse.pdf, visited 17 July 2022.
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soon as possible.”!” In other words, depending
on the nature of a flaw, error or deficiency in a
given digital solution, Danish public
authorities are obliged to stop the use of the
said system if the flaws etc. lead to
administration violating applicable regulation.
If rectification of such faulty programming
can be achieved via manual procedures, the
system can still be used, but has to be
reprogrammed to support compliance “as soon
as possible”.

According to Danish administrative and
constitutional law the responsibility for
ensuring compliance and the above measures
to ensure compliance will always be on the
public authority using a given technology to
perform the task assigned to the authority in
question. This is clearly stated in Danish case
Law and also includes scenarios where there
are no solutions on the market with the
required design and functionalities, cf. FOB
2022-13 as one of the most recent option from
the Danish Parliamentary Ombudsman.

In general, how thorough, detailed and,
thereby,  resource-consuming a  good
administration impact assessment has to be in
order for a Danish public authority to act with
necessary care during the development of a
given technology will vary. This also applies
to testing procedures, implementation
measures and programs for monitoring the use
of a given technology. Thus, from one area of
administration to another and based on the
specific circumstances, the resources needed
to ensure thoroughness of investigations and
measures etc. will differ. In other words, an
implicit risk-based approach applies in Danish
administrative law. The higher the risk of
violating rule of law, fundamental principles
of administrative law and the norms of good
administration by using a given technology,
the stricter the requirements for both, impacts
assessment and the measures taken during
testing, implementation and use. In particular,
the risk of influencing the decisions and
actions taken against citizens, and thus of
violating relevant legislation, affects the need
for exercising care and diligence as it

7 The Danish Parliament, Skatteudvalget 2014-15,
Alm.del, Bilag 48, Poul Smith Law Firm, Notat om
SKATs anvendelse af Et FellesInddrivelsessystem
(EFI) m.v., (Responsum on SKAT's use of the One
Common Recovery System (EFI) etc., Tax Committee
2014-15 General, Appendix 48), available at
www.ft.dk/samling
/20142/almdel/SAU/bilag/48/1549098.pdf, visited 17
July 2022.
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increases in step with the risk of (systematic)
errors of a substantive nature. Thus, it may be
added, as previously stated, that it is of
relevance whether flaws in design or
functionalities can be effectively compensated
via manual procedures.

To summarise, Danish administrative law
sets up compliance procedures as a framework
for the development and use of technologies
on an accountability-like basis. Naturally, this
also applies to Al-systems. At the same time,
Danish administrative law — like the other
European legal systems — requires that
decisions taken by public authorities are based
on correct information (the inquisitorial
principle), respect the requirement of
objectivity (legality), the principles of equality
and of proportionality, etc. Al used by public
authorities must, therefore, be designed to
respect these fundamental principles of
administrative law, see below in section 3.

3. Requirements for AI — examples
3.1. Introduction

As described above in section 1, the Danish
strategy for Al provides funding for so-called
signature projects. In Denmark, many such
projects have thus been established annually
since 2019. The projects are anchored in
various public bodies, which subsequently
report their experiences and challenges to the
Agency of Digitalisation within the Ministry
of Finance. As Danish public authorities, in
general, are willing to experiment with new
technologies, other Al projects have been
conducted in parallel with the signature
projects. As a result, a number of different
tasks in the Danish public sector are supported
by Al Some examples are diagnostic
technologies within the health sector and
welfare tech in the care sector, such as
intelligent cups able to alert elderly citizens to
drink enough fluids during the day. EdTech is
used as well, e.g., Al for controlling
plagiarism and in learning platforms with
individually adapted courses.'®

In the following sections, however, the
focus is on the development and use of Al to
support or handle the processing and forming
of decisions aimed at citizens. First, a number
of Al technologies are described (section 3.2).

18 https://science.ku.dk/presse/nyhedsarkiv/2019/fristet-
til-at-snyde-med-eksamensopgaven-kunstig-intelligens-
opdager-dig-med-90-procent-sikkerhed/ and https://area
9lyceum.com.
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Then, some of the requirements for use of
such Al systems originating from the Danish
administrative law are examined (section 3.3)
before summarising (section 3.4).

3.2. AI in the Danish administration and
relevant administrative law principles

In Denmark, Al is widely used to generate
information (data) about conditions or
circumstances that can be observed or whose
accuracy can otherwise be objectively
established (verifiable information). However,
Al is also, to some extent, used to support or
perform a variety of assessments of differing
discretionary nature. With regard to the latter,
there are several traditional subcategories in
Danish administrative law, among others
professional assessments, value estimates,
expert estimates (or assessments) and legal
assessments with elements of discretion.'’

Verifiable information can, e.g., be
information about geography such as the
location of buildings or water sources, just as
it can be information about a person’s natural
biological characteristics. It may also be other
objective data that can be documented by
observations, pictures, witnesses, weighting,
etc. An example of a development project for
Al generating such information for decision-
making  processes is the Danish
Environmental Protection Agency’s
administration of permits for mining sand at
the sea. The Agency is currently developing a
system that, based on AIS data (Automatic
Identification System), identifies the sailing
patterns of ships mining at sea?’ The
identified patterns are to be used to determine
whether a ship is mining sand and if so,
estimate the amount of sand mined from the
seabed. The digital formed output is, among
others, to be used as a basis to monitor
whether the holders of permits for sand
mining comply with terms in the issued
permits and for issuing invoices for the
connected fees.”! The aim is that the digital
outputs will replace observations from ports’

19 Use of Al to detect fraud within tax and social benefit
may fall into one or more of the described subcategories
and raises other concerns which will not be unfolded
here.

20 AIS is a maritime radio system for the automatic
identification of ships and other devices at sea. The
system works by vessels equipped with an AIS radio
transponder periodically transmits a digital radio
message on a reserved VHF level.

21 https://mst.dk/service/om-miljoestyrelsen/jump/raasto
findvinding.
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inspection staff and declarations of good faith
by the holders of the permits.

Value estimates are, as the term implies, an
estimate of the value of goods or income, e.g.,
an estimated trade price. Here, public
authorities determine a matter of a factual
nature by exercising an assessment of a
somewhat discretionary nature involving an
element of professional assessments and
expert estimates. An example of the use of Al
to exercise such discretionary assessment can
be found within the tax administration. The
Danish real estate valuation system was
developed by the Danish tax authorities and is
an early example of the use of machine
learning. The model forms assessments
(output) of the value of the real estate by
being presented with a range of information
about the property (input). The output is used
by the tax authorities to calculate the tax on
the property in question. Although some of the
formed assessments have to go through
manual control, and issues related to the
quality of the data used to form the
assessments are currently arising, the intention
is that the model will generate the majority of
all Danish real estate valuations in the
future.”

Professional assessments are characterised
by the need for specialised competencies, e.g.,
in economic, medical or environmental
science. Here also, the above-mentioned
Danish Environmental Protection Agency
provides a Danish example. The agency has
developed Al able to recognise different types
of nature (habitats) from the air, i.e.,
categorises the various types automatically via
Al based on data from satellites and, among
others, drone pictures and videos.”> The digital
categorisation of the differing types of nature
(output) can later be the basis for applying
different terms, etc. in farming or industry
permits and for reassessments, monitoring and
prohibitions on the basis of the relevant laws.

From such professional assessments, there
is a gradual movement towards expert
estimates, ~which includes professional
standards as well as a human-centred element

22 Bill no. 211 of 3 May 2017 on the Property Valuation
Act, general remarks, pkt. 2.13.2.4 and Expert
Committee on Property Valuation and Improvement of
Property Valuation, results and recommendations from
the Government's external expert committee, 2014, 70.
Bhttps://mst.dk/service/ommiljoestyrelsen/jump/billedg
enkendelse-af-natur/ and https://mst.dk/service/nyheder/
nyhedsarkiv/2022/mar/automatisk-naturgenkendelse-og-
kortlaegning-af-naturomraader/, visited 17 July 2022.
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and, to some extent, a legal assessment, as
expert estimates are to be exercised in
accordance  with the public body’s
experiences, internal instructions and practices
in the given area. Expert estimates frequently
occur within the area of social work and a
Danish example of the use of Al in this area is
the robot ASTA, which was used by some
municipalities until recently declared in
violation of the GDPR by the Danish Data
Protection Agency. ASTA could allegedly
identify the citizens at risk of becoming long-
term unemployed and was used as a part of
case workers’ guidance of unemployed
citizens. ASTA was — until the Data
Protection Agency’s decision — under further
development in order to provide suggestions
for specific initiatives and decisions directed
at the citizens at risk.**

Finally, there are legal assessments, when
decisions or processes are based on an
imprecise legal basis and, thereby, leave
discretionary power to the designated public
authorities. In Denmark, discretionary power
is often given the executive power via
indefinite wording in legislative provisions as
“special  circumstances”, a  “significant
disadvantage” or a requirement for “fairness”.
For such legal assessments, the legal
methodology requires that the sources of law
are scrutinised in order to ensure that (only)
the criteria legislator presumed to include in
the assessments are included and to ensure
that these criteria are weighed against each
other in accordance with the Danish ban of
misuse of powers (principles of objectivity),
the principles of equality and of
proportionality, etc. An illustrative Danish
example of the use of Al to form legal
assessments of a discretionary nature is a
signature project anchored in the Municipality
of  Frederiksberg. The municipality is
developing AI that is able to “‘support the
employees in  assessing whether an
unemployed citizen’s absence from an
interview or job training should result in a
deduction of the citizen’s social benefits. The
algorithm supports employees in making a
decision based on training via thousands of

2 The Danish Data Protection Agency, Kommuners
hjemmel til Al-profileringsveerktojet Asta, Reference
number 2022-212-3676 (Municipalities legal basis for
use of the Al profiling tool Asta), available at
https://www.datatilsynet.dk/afgoerelser/afgoerelser/202
2/maj/udtalelse-vedroerende-kommuners-hjemmel, vis-
ited 17 July 2022.
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former cases and decisions, in order to support
uniform assessments across the
municipality.”? If the municipality succeeds
with the development project, Al will thus be
used to form (a proposal for) a legal
assessment of whether a citizen has a “fair
reason” under the law to be absent from
interviews or job training.

As can be seen from the above examples,
Al is widely used in Denmark in connection
with the preparation and forming of decisions
directed at citizens. Al is used to assist in
forming verifiable facts and value estimates
and, to some extent, to exercise professional,
expert and legal assessments. These
subcategories are — from a Danish point of
view — useful when it comes to identifying the
relevant principles of national administrative
law which are to be mapped via a good
administration impact assessment, embedded
in the design of the Al and to be upheld during
use of the Al via implementation measures
and subsequent monitoring of the use of the
system in question. This question of
identifying the relevant principles is further
described and discussed in section 3.3 below.

3.3. The legal framework
3.3.1. Introduction

The aim of the principle of administrative
law by design, good administration impact
assessment, the requirement for thorough
testing and preparation of implementation as
well as measures and policies for monitoring
the use of Al in the public sector, is to ensure
that Danish public authorities strive for
compliance with administrative law in the
digital administration. The mapping of
regulation needs to be taken into account
when choosing the design, testing,
implementing and drafting of monitoring
measures and policies must therefore begin
with an identification of the relevant
principles and rules of administrative law.
Here, one must bear in mind that according to
Danish administrative law, the technology
itself does not determine which principles or
legislative provisions of administrative law
apply. Only by examining the functions of the
Al in the administrative processes is it

25 Described on Local Government Denmark's website,
https://www.kl.dk/tema/kommunale-projenester-med-ku
nstig-intelligens/#. See also The Agency of
Digitalisation, https://digst.dk/strategier/kunstig-
intelligens/signaturprojenester/. Both visited 17 July
2022.
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possible to identify the relevant regulation as
the underlying regulative paradigm of Danish
administrative law focuses on the activities of
public bodies. At the same time, reflection on
the function of the Al in question will be vital
for determining how extensive the measures to
be taken as a part of the good administration
impact assessment, tests, monitoring, etc.
should be. These themes are discussed
separately in the following sections 3.3.2 and
3.3.3 before summarising and concluding in
section 3.3.4.

3.3.2. Categorisations and relevant principles
of administrative law

The use of Al in the Danish public sector
to form verifiable information, value estimates
or professional assessments as a part of
administrative processes aiming at forming
decisions directed at citizens will typically be
related to enquiries, that is, to state what are
the relevant facts on which the decisions are to
be based. The digitally formed output must,
therefore, be in compliance with the Danish
inquisitorial principle, see further below in
this section. Value estimates, and to some
extent expert estimates, differ by being
regarded as relevant facts on which the
decisions are to be based, but closely
intertwined with the legal assessment related
to the legal basis for the decision in question.
The use of Al to form such estimates is
therefore regulated by both the inquisitorial
principle and the principles of administrative
law  applying to legal discretionary
assessments. Finally, the use of Al for legal
assessments presupposes that the Al is
designed to contribute to compliance with the
latter, e.g., the requirement of objectivity
(legality), the principles of equality and of
proportionality, etc.

Further, and elaborating on the above, the
Danish inquisitorial principle is a fundamental
principle of Danish administrative law which
is well established in case law by both courts
and the Parliamentary Ombudsman. It follows
from the principle that Danish public
authorities are obliged to ensure that decisions
directed at citizens are based on relevant,
necessary and correct information.’¢ If
reasonable doubt about the accuracy or quality
of the information in question arises, it is the
responsibility of the public authorities — not

26 Pkt. 199 in guideline no. 11740 of 4 December 1986
on the Public Administration Act.
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the citizens — to carry out further
investigations and ensure that the information
is correct. In relation to verifiable information,
such control will usually take place by
verification, e.g., observations or testimonies.
In the case of non-verifiable information,
Danish public authorities may be obliged to
obtain expertise from elsewhere, e.g., from
other public authorities or from private
consultants. Such expertise can be relevant to
ensure that a value estimate is as close to what
can be assumed to be correct as possible or
that a professional assessment or expert
estimate  (assessment) is  within  the
professional standards for the area in question.
At the same time, public authorities must be
continuously aware of any reversals by
supervisory bodies or courts that may indicate
a need for general changes in how such
estimates or assessments are performed.*’

The above applies regardless of whether Al
is used or not. Proper use of Al in such
functions thus presupposes that the Al is
developed to provide the correct information
in the given context. Digitally generated
verifiable information must be aligned with
reality. Value estimates and professional
assessments have to be performed within the
relevant  professional standards and
correspond to the practice established within
the given area. The example of machine
learning-based real estate value estimates
described above may serve as an illustration.
Looking back in time, such estimates were
carried out in a purely analogous context by
trained professionals who collected data about
the property through various sources,
supplemented by on-site inspections. During
this time, the competent administrative bodies
had achieved expertise and experience related
to these types of estimates, i.e., an
administrative practice had been established
which ensured that the value judgment on a
case-by-case basis was exercised on the basis
of the same data and methodology.?®
Naturally, AI used to perform the same
activity is to live up to similar standards.

However, when Al is used to support or
take over other expert estimates, the exercise
of assessments and discretion is somewhat
free, as long as it remains within both relevant
professional standards and the fundamental

27 See further FOB 2021 22.

28 See from the tax area's value estimate also FOB 2021-
22 on assessment of vehicle value, where development
of the data-driven utility tool Estimatics is discussed.
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principles of administrative law. Therefore,
public bodies have to focus on designing Al
into supporting the administration in respect
of both the inquisitional principle and the
requirement  applying for the legal
assessments. Somewhat simpler are the legal
assessments as the public authority using the
Al may focus on ensuring no misuse of power
by objectivity (legality), compliance with the
principles of equality and of proportionality,
etc.

For all of the above, public bodies are not
only obliged to ensure that the design of the
Al supports compliance with the inquisitional
principle and the principles regulating
discretionary assessments within
administrative law. They will also have to
perform relevant and necessary tests of the Al
in question before bringing it into use. Finally,
implementation and monitoring measures,
policies and procedures must be established in
order to ensure the detection, handling and
rectification of flaws and defects. See further
above in section 2.* What comprises the
necessary and relevant investigations and
measures depends on the overall assessment
of the circumstances related to the Al system
and its use. In other words, the proactive and
reactive measures vary according to the risk of
forming and issuing non-compliant decisions
as it is in the very nature of the Danish
administrative law to adopt a risk-based
approach. This is discussed further in section
3.3.3.

3.3.3. General risk assessment

It is well known that biases in datasets used
for developing Al, inappropriate training and
testing strategies or simply a lack of attention
to the preconditions of the dataset or the later
use can lead to Al designed with patterns and
models of criteria and weighting which may
result in inaccuracies or — as relevant here - a
violation of legal principles. Furthermore, if
the quality of the input data during later use is
not adequate, the output will be
correspondingly flawed, regardless of the
design of the AI. When assessing the risk of
violating either the inquisitorial principle or
the fundamental principles of Danish
administrative law due to a given use of Al,

2 H.M. Motzfeldt, Tilsyn med sagsbehandlende it-
losninger: om den digitale forvaltnings hyldevarer, in
Nordisk Administrativt Tidsskrift, vol. 93, no. 2, 2016,
17 ss., available at https://www.djoef-
forlag.dk/sites/nat/Index.php, visited 17 July 2022.
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firstly, a distinction must be made between
fully automatic decision-making processes
and the use of Al as decision support for a
human caseworker.

With regard to full automation, e.g., the use
of Al to select or exclude applicants for
concessions, permits, funding or jobs, the
digitally generated output is used without
human control and verification in individual
cases. Naturally, the requirements for good
impact assessment, testing and
implementation measures must be intensified,
and significant efforts made in order to ensure
that Danish public authorities do not use the
Al in a way that leads to unlawful decisions
towards citizens, unauthorised measures being
implemented or incorrect guidance being
given. Similarly, monitoring programs have to
be intensive and clear procedures must be set
to ensure that the use of the system is stopped
if the wuse leads to non-compliant
administration. See above in section 2.

In general, the use of Al as decision
support can be considered less risky than full
automation, as there should be constant
human control. Still, according to Danish
administrative law, flawed Al as a support
tool for human caseworkers will be regarded
as “errors that can be remedied before they
lead to unlawful decisions or other illegal
actions against citizens”. Such flaws or errors
“entail a general risk that (manual) errors
occur to a greater extent than otherwise”.*
Naturally, public authorities are to ensure a
sound combination of digital and analogue
workflows effectively preventing errors and
shortcomings before the Al is put into use,
and effective procedures afterwards in order to
detect overlooked flaws or deficiencies that
occur later (and rectify therein).

A key factor in assessing how extensive the
proactive and reactive measures that must be
taken in relation to the development and use
of Al as decision support should be is the risk
of violating national administrative law, see
above in section 3.3.2. In connection herewith
and as a supplementary, a factor of
considerable weight might be whether
affected citizens have true access to challenge
the digital outputs and the use of these via
(especially) courts.

For the use of Al to generate verifiable

*® The Danish Parliament, Notat om SKATSs anvendelse
af Et Fealles Inddrivelsessystem (EFI) m.v., 8.
September 2015.
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information, it is characteristic that such
outputs can be proven (or disproved) via mere
documentation. In the example given in
section 3.2, the Danish Environmental
Protection Agency can, e.g., monitor the Al
performance by comparing digitally generated
outputs with random checks carried out by the
port authorities. From a citizen’s point of
view, e.g., permit holders are able to
(relatively easily) document the amount of
sand collected and thereby challenge the
generated output.

For value estimates, if necessary resources
are set aside, the public body using the Al
forming such estimates can monitor
compliance with the inquisitorial principle
based on, e.g., random comparisons with
experts’ professional estimates.’! From a
citizen-oriented perspective, on the other
hand, it will be somewhat more difficult for a
citizen to challenge a digitally formed value
estimate than it is to challenge verifiable
information. This is not only because public
authorities are typically granted a certain
margin by courts in such matters, and the
citizens, therefore, normally have to prove
significant deviations. Difficulties also arise
due to the fact that the citizen will, normally,
have to present corrective professional
assessments, which makes legal proceedings
more resource-intensive financially.

With regard to professional assessments,
according to the Danish inquisitorial principle,
such assessments are to respect professional
standards in the area in question, see above in
section 3.3.2. In the example of categorising
types of nature by AI described in section
3.3.3, this will be the professional standard of
biologists and closely related environmental
professionals. The digitally generated outputs
thus supplement (take over) the work that
employed biologists and similar professionals
undertook in the analogue administration. In
other words, video and pictures (input data)
combined with Al replace former human
observations and interpretation thereof. Even
though Danish administrative law obliges
public bodies to ensure qualified employees
exercise such assessments this can hardly
apply directly to AL. On the other hand, the
norms of good administration dictate that
digital outputs should be of the same quality

31 H. Gammeltoft-Hansen, Ombudsmandens provelses-
begreensninger, in P. Blume, K. Ketscher og S.
Rensholdt (eds.), Liv, arbejde og forvaltning,
Copenhagen, GadlJura, 1995, 175.
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and live up to the professional standards, as
the Al otherwise poses a risk to the
administration in question. Thus, if there are
indications that the Al does not categorise the
types of nature correctly according to
professional  standards, the inquisitorial
principle obliges effective control before the
output is used as a basis for applying
regulation and forming decisions directed at
citizens. Such control may be carried out via
supplementary professional assessments either
from the authority’s employees, from other
authorities or from private consultants (with
the necessary professionalism). As for value
estimates, it is thus realistic — if resources are
set aside for this — to monitor the assessments
formed. Such monitoring can, e.g., be based
on random comparisons with experts’
professional assessments. Information on the
outcome of court proceedings may also be
used for measuring whether the Al forms
qualified assessments (output). From a citizen-
oriented angle, however, it will at least be as
resource-intensive  to  challenge  such
professional assessments as for the value
estimates, as the citizen in question often will
have to obtain one or more alternative
professional opinions.

The complexity, and thereby the risk, seem
to increase when Al is used to support the
expert estimates (assessments). The use of Al
to form expert assessments is characterised by
having both the risk elements seen in the
digital  exercise of the professional
assessments and elements that characterise the
legal assessments. This can be seen in the
example of ASTA described in section 3.3.1.
ASTA formed assessments, which a
specialised social worker would otherwise
perform using a combination of an individual
impression of the specific citizen, the
caseworker’s experience and professionalism
as well as the public authority’s practice
within the area. Random checks may be
established via wverification by human
caseworkers, i.e., the output can be compared
with assessments from human social workers,
but court proceedings might not be very useful
as expert estimates are rarely intensively
reviewed by the courts. Thus, from a citizen’s
point of view, the outputs of ASTA will be
worryingly difficult to challenge as the margin
of discretion is wide and supplementary
independent expert assessment within this
margin will rarely lead to adjustments of the
decision based on the output (expert
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assessment generated by the Al).

Public authorities may be able to supervise
and monitor the legality (compliance) of
digitally formed legal assessment, and in
general, from a public sector point of view,
this will be less complicated than the
scenarios  described above, as public
authorities are given a very wide margin by
the Danish courts in this respect. Monitoring
must, therefore, as a starting point, focus on
whether the principles of legality (objectivity),
equality, proportionality, etc. are supported by
the design of the Al and the procedures for the
use thereof. Here, however, some variants of
Al might be more problematic than others, as
difficulties increase if the accountable public
authority is unable to control the criteria
embedded and the weighting thereof. From a
citizen’s point of view, a digital output based
on discretionary powers is extremely difficult
to challenge in courts as citizens will, among
other things, need access to information on
which criteria are used and the weight these
criteria are given. Here, according to the
Danish Public Administration Act, the
obligation for public authorities to give
reasons for their decisions directed at citizens
includes an obligation to state which criteria
have been decisive. This will apply to
decisions formed via the use of Al as well,
and thus citizens’ difficulties for legal
certainty of citizens’ does not immediately
appear to be either strengthened or weakened
due to the use of Al for legal assessments.
However, due to the difficulties in ensuring
judicial control via courts, flaws, errors or
inadequacies might affect a larger number of
decisions before the effect hereof is detected
and remedied, and this is naturally worrying in
terms of legal certainty.

In summary, if risk and efforts in measures
to ensure compliance are to follow each other,
significant efforts must be made when Al is
developed and used for full automation.
However, this does not mean that the use of
Al as decision support is risk-free, as such Al
according to the Danish norms of good
administration also are to support legal and
sound administration. How extensive the
measures that need to be taken depends on a
number of factors. Since verifiable outputs are
relatively easy to challenge, the use of Al to
generate such data seems to be less worrying
than the other uses. From here, legal certainty
concerns seem to increase, especially for the
citizens concerned, as it becomes more
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difficult to control, verify and possibly detect
whether outputs are generated in accordance
with administrative law. Based on the factors
described above, the use of AI described in
section 3.3.1 can therefore be placed on a
gradual risk scale. This standardised location
can then serve as a starting point for a specific
assessment of how extensive the measures that
the authority must take to ensure that Al
supports compliance should be with the
inquisitorial principle and/or the principles of
administrative law regulating legal
assessments of a discretionary nature.

3.4. Summary and conclusion

The assessment of the risk of a given use of
Al can — in a Danish context — be placed at the
above-outlined (graduate) scale as a starting
point and be used to determine the degree of
obligations as part of the good administration
impact assessment, the testing procedures as
well as implementation and monitoring
measures. However, the potential risk cannot
be determined solely via a standardised
assessment based on the type of output the Al
forms and the wuse thereof in public
administration. As Danish administrative law
tend to multi-factorial assessments, it will
probably be advisable to supplement it with
reflections on the differences between
administrative areas and the affected group of
citizens’ case to case. In certain areas, the
affected citizens will possess considerable
expert insight themselves and have sufficient
resources to verify and challenge any digitally
generated output. It can, e.g., be well
established companies in the environmental
field. Thus, control will likely be strengthened
by more frequent reviews by supervisory
bodies and courts. In other areas such as
asylum, social affairs, health and employment
the affected group of citizens are generally in
a more vulnerable situation.

4. The AIA proposal

On 21 April 2021, the FEuropean
Commission presented a proposal for a
Regulation on harmonised rules for Al. The
purpose of the forthcoming regulation is to
ensure a well-functioning internal market via
harmonised regulation and ensure that Al in
the EU is secure and respects existing
legislation, fundamental rights and EU values
and thereby make sure that Europeans can
trust the Al they are using. At the same time,
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the proposal is to ensure legal clarity in order
to promote investments in Al and thereby
further innovation as well.*

Despite the fact that the proposal is still
being negotiated, one must be able to assume
that the forthcoming regulation will apply to
the Danish public sector’s use of Al. At the
same time, the proposed risk-based approach
is likely to stay, and the degree of compliance
procedures and obligations will thus follow
the (standardised) degree of risks, which the
EU legislator (and later the EU Commission)
determines to be associated with different uses
of AL*

The proposal, so far, divides into the
following risk categories: 1) Unacceptable
risk, where specific defined uses of Al are
prohibited, 2) High risk, where there are
specific requirements associated with certain
uses, and where prior conformity assessments
and subsequent market surveillance is
required, 3) Limited risk, where there are
transparency obligations associated with
certain applications of the technology, and 4)
low or minimal risk, where there are no
specific requirements, but instead there is an
opportunity to draw up voluntary codes of
conduct to promote voluntary compliance
with the requirements under the high-risk
category. This classification is based on the
intended purpose of the AI (as in product
safety legislation). Thus, classification does
not only depend on the function performed by
the Al system, but also on the specific purpose
and modalities for which it is to be used.** The
proposed article 7 and the preamble number
28 indicates that the severity and extent of

32 COM (2021) 206 Final, Proposal for a Regulation of
the European Parliament and of the Council laying
down harmonised rules on artificial intelligence
(Artificial Intelligence Act) and amending certain union
legislative  acts, 4, available at https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52

021PC0206. See further, e.g. E., Martin, Standardizing
Al - The Case of the European Commission Proposal
for an Artificial Intelligence Act, in L.A. DiMatteo, C.
Poncibo, M.C. Cannarsa (eds.), The Cambridge
Handbook of Artificial Intelligence: Global Perspectives
on Law and Ethics, Cambridge, Cambridge University
Press, 2022 available at SSRN:
https://ssrn.com/abstract=3900378 or http://dx.doi.org/
10.2139/ssrn.3900378, visited 17 July 2022 or M.
Veale, J.Z. Zuiderveen Borgesius, Demystifying the
Draft EU Artificial Intelligence Act — Analysing the
good, the bad, and the unclear elements of the proposed
approach, in Computer Law Review International, vol.
22,2021, 97.

33 COM(2021) 206 final, section 5.2.2.

3% COM(2021) 206 final, section 5.2.3.
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potential harm on safety, health and
fundamental rights of natural persons are the
main criteria when the risks were (and will be
in the future) assessed and scaled by the
Commission.*

As the proposal is to be interpreted at the
present stage, some of the Al systems used in
the Danish public sector, as exemplified in
section 3.2, will be regarded as high-risk
systems. These include e.g. systems “intended
to be used by or on behalf of public authorities
to assess the eligibility of persons for public
social services and services and to grant,
reduce, cancel or revoke such services and
services” in accordance with Article 6 of the
proposal, cf. appendix 3, pkt. 5 (a). Here,
regardless of how the negotiations proceed, it
seems reasonably certain that the regulation
will set up the type of regulation that here is
referred to as compliance rules for these high-
risk systems.

In short, the AIA proposal contains a detailed
regulation which entails comprehensive internal
or external checks before high risk systems are
implemented in the public administration.
Further, providers have to implement a post-
market monitoring system. Here, the similarities
to the Danish administrative law will ease the
implementation in the public administration, se
above in sections 1-3.

On the other hand, the underlying risk
assessments are somewhat different as Danish
administrative law tend toward multi-factored

assessments adapted to the national
conditions. Therefore, some Al systems
developed for and wused in the Danish

administration will — when the regulation
enters into force — not be covered by the
proposal’s regulation on high-risk systems. As
it is unlikely that deviant national regulation
on risk categories and subsequent compliance
regulation will be accepted, from a Danish
perceptive a clash of legal cultures is
approaching.

Depending on the outcome of the
negotiations, challenges due to these
discrepancies may be  handled by
incorporating existing Danish compliance
regulation as codes of conduct according to
Article 69 of the AIA proposal. This article
provides — within some limitations -
possibilities to extent and adjust the proposed
high-risk regulation to Al systems not
classified as such by the Commission.

35 COM(2021) 206 final, section 5.2.3.
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However, such use of codes of conduct will
require a steady hand as over-implementation
might result in disharmonious and ill-adapted
requirements causing redundant bureaucratic
exercises. Therefore, drafting such
supplementary codes of conduct for public
administration must be based on a solid
systematisation of existing administrative law.
Here, Danish jurisprudence may contribute
and provide the basis for ensuring future
coherence in the national legal system.
However, as the Danish administrative law in
its origins and core values has significant
similarities with the other European legal
systems, such research may also be extremely
relevant in the other EU Member States.
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