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The Invisible Infrastructure: Legal 
Implications in the Use of Software by 
Public Bodies 

Lucie Cluzel-Métayer and Angelo Giuseppe Orofino 

Software now constitutes the indispensable 
infrastructural condition of public 
administration. It no longer functions merely 
as a technical support tool, but rather as a set 
of mechanisms that actively shape the ways in 
which administrative action is formulated, 
expressed, and legitimised. Yet this 
infrastructure remains largely invisible. It 
operates below the threshold of democratic 
awareness, moulding decision-making 
processes, delimiting the scope of discretion, 
and determining power dynamics both within 
and beyond public institutions. It is precisely 
this invisibility that the present volume seeks 
to render intelligible and subject to critical 
scrutiny, by examining the relationship 
between public administration and software in 
light of ongoing digital transformations. 

At the forefront emerge profound questions 
concerning the nature and scope of 
administrative discretion in the digital context. 
The adoption of proprietary software - often 
opaque or inaccessible - raises concerns about 
whether public authorities can retain effective 
control over their decision-making processes. 
In the absence of transparency regarding the 
functioning of code, we witness a silent yet 
substantial delegation of authority to technical 
logics that elude legal accountability. This 
shift engenders a new configuration of 
administrative power, in which technology no 
longer merely assists the public authority but 
rather simplifies, shapes, and at times 
externally directs its choices. 

This dynamic reverberates across the 
fundamental safeguards of administrative 
procedure. The demand for transparency -
understood not only as access to outputs but 
also as intelligibility of the process that leads 
to a decision - collides with algorithmic 
architectures that are often closed, 
undocumented, or shielded by trade secrecy. 
A structural tension thus arises between the 
principle of publicity and the adoption of 
automated information systems. Digital 
transformation risks rendering opaque that 
which ought to remain public, thereby eroding 
democratic oversight over administrative 
decision-making. 

The issue of interoperability among public 
authorities introduces an additional layer of 
complexity. Technological choices are never 
neutral: they influence whether 
administrations are even capable of 
communicating, exchanging data, and 
operating in a networked environment. The 
lack of common standards, the fragmentation 
of IT systems, and the absence of clear 
normative parameters regarding digital 
cooperation lead to administrative isolation, 
with obvious repercussions for the 
effectiveness of rights and the quality of 
public services. Interoperability is therefore 
not merely a technical concern, but rather a 
legal condition for the integrated functioning 
of digital administration. 

In parallel, the automation of 
administrative decision-making raises 
systemic concerns. The deployment of 
assisted or even substitutive decision-making 
tools calls for reflection on the balance 
between efficiency and legality. While 
automation offers undeniable advantages in 
terms of speed, uniformity, and cost reduction, 
it risks diminishing the role of human 
judgment. The procedure itself may be 
distorted, reduced to a computational 
sequence devoid of genuine discretionary 
evaluation. From this perspective, even the 
traditional institution of administrative silence 
may require rethinking. 

Particularly sensitive is the issue of access 
to source code. When the software used in 
administrative procedures is inaccessible, any 
external scrutiny of the legality of public 
action is effectively precluded. Administrative 
transparency, if limited to the final outcome of 
the decision, proves insufficient. What is 
needed instead is structural transparency - one 
that enables scrutiny of the digital tools in use, 
the logics they embody, and their consistency 
with the relevant legal framework. Without 
such possibility, jurisdiction is disarmed, and 
the principle of administrative legality gravely 
compromised. 

At the same time, reflection on the legal 
foundations of automation reveals that 
technological infrastructure may require a 
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legislative framework establishing specific 
limits and guarantees whenever automation is 
employed in the exercise of administrative 
functions. This need is particularly urgent in 
contexts where public authorities exercise 
powers that affect fundamental rights. 

Lastly, some contributions explore the 
potential and limits of formalising public law 
in computational languages. On the one hand, 
such a development may promote legal 
certainty and predictability; on the other, it 
carries significant risks in terms of democratic 
accessibility, semantic impoverishment of the 
law, and rigidity in application. Law, by its 
very nature, is a human language - open to 
interpretation and responsive to context. 
Encoding it into machine-readable formats 
risks undermining its regulatory function and 
inclusive vocation. 

Taken together, the essays collected in this 
monographic section demonstrate that 
software is not a neutral instrument at the 
disposal of administration, but an 
infrastructure capable of shaping the conduct 
of public decision-making. The challenges 
posed by its use are real, complex, and 
pervasive. They demand new legal responses - 
responses that can engage with the invisible 
materiality that lies behind the promise of 
technological efficiency. Rendering the 
infrastructure juridically accountable - 
subjecting it to legal guarantees - is the 
challenge that public law must face in the 
years to come. This volume aims to offer a 
critical space for reflection and constructive 
engagement in that direction. 

 


