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1. ADM in the public administration  

In many countries, governments are 
leveraging technology to streamline the 
administration of legal matters and enhance 
public-service delivery across various sectors, 
including education,1 social security,2 
immigration,3 and law enforcement.4 
Automated systems used by administrative 
agencies offer numerous advantages. The 

 
 Article submitted to double-blind peer review. 
The author warmly thanks Jade Benson-Poitras, 
Research assistant at the Chair and graduated in LL.L. 
at the Law Faculty of the University of Ottawa, for her 
invaluable help with documentary research, footnote 
formatting and English expression. 
1 See in Canada C. Castets-Renard and S. Robichaud-
Durand, Online test proctoring software and social 
control: is the legal framework for personal information 
and AI protective enough in Canada?, in S. Pierre and 
F. Jaafar (eds.), Blockchain and Artificial Intelligence 
Solution to Enhance the Privacy in Digital Identity and 
Internet of Things, Boca Raton, CRC Press, 2023, 99-
123. For other examples: UK Research and Innovation, 
Evaluation reports steer away from ‘automated’ UK 
research assessment, in www.ukri.org, 12 December 
2022.  
2 See, e.g., V. Eubanks, Automating Inequality: How 
High-Tech Tools Profile, Police, and Punish the poor, 
New York (N.Y.), St Martin’s Press, 2018. 
3 M. Kenyon, Bots at the Gate A Human Rights Analysis 
of Automated Decision Making in Canada’s 
Immigration and Refugee System, in www.citizenlab.ca, 
26 September 2018. 
4 A. G. Ferguson, The Rise of Big Data Policing, New 
York, NYU Press, 2017. 

primary series of benefits is increased 
efficiency, speed, and scalability. Automated 
systems can perform tasks much faster than 
humans, significantly reducing the time 
required for routine administrative duties such 
as data entry, document processing, and 
decision-making. Additionally, automated 
systems excel at managing large datasets, a 
task that would be overwhelming for humans. 
A second series of advantages is cost 
reduction. Automation can drastically lower 
the expenses associated with manual labour, 
paper-based processes, and physical storage 
needs. It also reduces the probability for 
human errors, which can be costly to rectify. 
A third series of benefits is the consistency, 
accuracy, and improved access to services 
provided by automation. Automated systems 
ensure uniform application of rules and 
procedures, minimizing variability in 
decisions and enhancing the accuracy of data 
processing. Furthermore, automation enables 
citizens to access certain services 24/7, such 
as online applications, status checks, and 
information retrieval, thereby improving 
overall service delivery. 

2. Regulation of ADM in the public 
administration 

When administrations face shortages and 
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limited financial resources, cost reduction 
becomes a significant advantage. However, 
while these systems are anticipated to enhance 
the efficiency of public governance, they also 
raise concerns,5 widely criticized6 for their 
accountability, transparency,7 fairness, 
potential for discrimination, errors, and lack of 
empathy.8 Due to these risks, some legislators 
have decided to regulate the use of 
“automated decision-making” (ADM), 
particularly in its application within 
government functions. While ADM used by 
administrative agencies increasingly 
incorporate Artificial Intelligence (AI), 
regulatory frameworks apply to either ADM, 
AI or both. Some data-protection legislations 
focused on regulating ADM.9 For instance, 
European legislation presents a broad and 
comprehensive scope, including the regulation 
of public and private sectors within the 
General Data Protection Regulation (GDPR)10 
(articles 2211 and 3512). To the contrary, 

 
5 See, e.g., M. Kuziemski and G. Misuraca, AI 
governance in the public sector: Three tales from the 
frontiers of automated decision-making in democratic 
settings, in Telecommunications Policy, vol. 44, n. 6, 17 
April 2020, 101976. 
6 V. Eubanks, Automating Inequality, cit. 
7 M. Finck, Automated Decision-Making and 
Administrative Law, in P. Cane et al. (eds.), Oxford 
Handbook of Comparative Administrative Law, Oxford, 
Oxford University Press, 2020. 
8 See C. Coglianese, Administrative Law in the 
Automated State, in Daedalus, vol. 150, n. 3, 2021, 104. 
See also S. Ranchordás, Empathy in the Digital 
Administrative State, in Duke Law Journal, vol. 71, n. 6, 
2022, 1341-1389. 
9 B.B. Sookman, Ch.S. Morgan and A. Goldenberg, 
Using privacy laws to regulate automated decision 
making, in www.mccarthy.ca, 30 April 2021.  
10 Regulation (EU) No. 2016/679 of the European 
Parliament and of the Council of 27 April 2016 on the 
protection of natural persons with regard to the 
processing of personal data and on the free movement 
of such data, and repealing Directive No. 95/46/EC 
(General Data Protection Regulation), OJ L 119, 
4.5.2016, 1-88.  
11 Article 22 of the GDPR determines the conditions 
under which ADM applies and confers enhanced 
protection for data subjects by recognizing their right 
not to have a decision taken solely on the basis of 
automated processing. Such provisions also give 
member states a degree of flexibility, permitting them to 
incorporate different rules to regulate ADM through 
national laws. See, e.g., C. Castets-Renard, 
Accountability of Algorithms in the GDPR and Beyond: 
A European Legal Framework on Automated Decision-
Making, in Fordham Intellectual Property, Media & 
Entertainment Law Journal, 2019; G. Malgieri, 
Automated decision-making in the EU Member States: 
The right to explanation and other ‘suitable safeguards’ 
in the national legislations, in Computer Law & 
Security Review, vol. 35, n. 5, 2019, 105327. 
12 In the design stage of the intended ADM, article 35 

Canadian legislation distinguishes these two 
sectors. Therefore, automated decision-
making is subject to two types of measures, 
respectively in the private and public sectors. 

In the private sector, Bill C-27 (not yet 
passed)13 aims to reform parts I and II of the 
Personal Information Protection and 
Electronic Documents Act (PIPEDA),14 which 
governs the protection of personal information 
in the private sector within areas falling under 
the federal jurisdiction. Bill C-27 thus defines 
an “automated decision system”15 and 
establishes rules for transparency and 
explanation. It stakes that “an organisation 
must make readily available, in plain 
language, information that explains the 
organisation’s policies and practices put in 
place” (Bill C-27 Part 1, article 62(1)). In 
particular, the organisation must make 
available the information on “a general 
account of the organisation’s use of any 
automated decision system to make 
predictions, recommendations or decisions 
about individuals that could have a significant 
impact on them” (Bill C-27 Part 1, article 
62(2)(c)). Moreover, “if the organization has 
used an automated decision system to make a 
prediction, recommendation or decision about 
the individual that could have a significant 
impact on them, the organization must, on 
request by the individual, provide them with 
an explanation of the prediction, 
recommendation or decision” (Bill C-27 Part 
1, article 63(3)). Under these provisions, the 
Canadian bill establishes a right for an 
individual to have an explanation for decisions 
made by an automated system. In doing so, 

 
(3)(a) obliges a controller to apply a Data Protection 
Impact Assessment (DPIA), part of which is an 
assessment of ADM’s impact on individual rights and 
freedoms. 
13 Bill C-27, entitled An Act to enact the Consumer 
Privacy Protection Act, the Personal Information and 
Data Protection Tribunal Act and the Artificial 
Intelligence and Data Act and to make consequential 
and related amendments to other Acts (short title Digital 
Charter Implementation Act, 2022), 1st Sess, 44th Parl, 
2022 (first reading 16 June 2022). The Bill is sponsored 
by François-Philippe Champagne, Minister of 
Innovation, Science and Industry (ISED), in 
www.parl.ca. 
14 Personal Information Protection and Electronic 
Documents Act (S.C. 2000, c. 5). 
15 “Automated decision system means any technology 
that assists or replaces the judgment of human decision-
makers through the use of a rules-based system, 
regression analysis, predictive analytics, machine 
learning, deep learning, a neural network or other 
technique” (article 2(1), Part 1 of Bill C-27). 
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Canada follows the Quebec legislator, who 
reformed provincial legislation in 2021 and 
recognized a right to an explanation within 
Act 25.16 The Act requires both public bodies 
and enterprises to provide certain information 
to the person concerned when they use 
personal information in order to make a 
decision based exclusively on an automated 
process.17 In case of infringement, a monetary 
administrative penalty may be imposed by a 
person designated by the Commission d’accès 
à l’information du Québec.18 Moreover, Part 
III of Bill C-27 entitled “Artificial Intelligence 
and Data Act” (AIDA) regulates the use of AI 
in the private sector excluding governmental 
institutions.19 

3. Directive on Administrative Automated 
Decision-Making (DADM) in the federal 
public sector 

While AIDA does not apply to the public 
sector, the Canadian federal government took 
an original approach by enacting in 2019 a 
Directive on Automated Decision-Making 
(DADM)20 established by the Treasury Board 
of Canada Secretariat (TBS).21 The Appendix 

 
16 An Act to modernize legislative provisions as regards 
the protection of personal information, SQ 2021, c 25. 
17 Article 65.2. states that: “a public body that uses 
personal information to render a decision based 
exclusively on an automated processing of such 
information must inform the person concerned 
accordingly not later than at the time it informs the 
person of the decision. It must also inform the person 
concerned, at the latter’s request, (1) of the personal 
information used to render the decision; (2) of the 
reasons and the principal factors and parameters that led 
to the decision; and (3) of the right of the person 
concerned to have the personal information used to 
render the decision corrected. The person concerned 
must be given the opportunity to submit observations to 
a member of the personnel of the public body who is in 
a position to review the decision”. 
18 Act 25 (supra note 17), article 90.1. 
19 For further information, see C. Castets-Renard (ed.), 
How should artificial intelligence be regulated?, in 
Policy Options, 27 September 2023. See also T. Scassa, 
Regulating AI in Canada: A Critical Look at the 
Proposed Artificial Intelligence and Data Act, in 
Canadian Bar Review, vol. 101, n. 1. 
20 Treasury Board of Canada Secretariat, Directive on 
Automated Decision-Making, in www.tbs-sct.gc.ca.  
21 The Treasury Board is a Cabinet committee of the 
King’s Privy Council of Canada. The Treasury Board is 
responsible for accountability and ethics, financial, 
personnel and administrative management, 
comptrollership, approving regulations and most 
Orders-in-Council. The Treasury Board has an 
administrative arm, the Secretariat, which was part of 
the Department of Finance until it was proclaimed a 
department in 1966. Government of Canada, About the 
Treasury Board of Canada, in www.canada.ca, 17 

A of the Directive defines an automated 
decision system as “any technology that either 
assists or replaces the judgment of human 
decision-makers”.22 The adoption of this 
Directive is justified by the fact that “the 
Government of Canada is increasingly looking 
to use artificial intelligence to make or support 
administrative decisions to improve service 
delivery. The government is committed to 
using artificial intelligence compatibly with 
fundamental principles of administrative law 
such as transparency, accountability, legality, 
and procedural fairness. Understanding that 
this technology is changing rapidly, this 
Directive will continue to evolve to ensure 
that it remains relevant”.23 The purpose of the 
Directive is to ensure that departments are 
transparent, accountable and fair in their 
automated decision-making process. It’s 
worth noting that this Directive is mandatory24 
and regularly revised.25  

4. Requirements of the DADM 

The Directive requires departments to: 
assess the impacts of automated decision 
systems; be transparent; ensure quality; 
provide recourse on decisions; report publicly 
on system effectiveness and efficiency. With 
regard to transparency, the Directive requires 
that institutions using automated decision-
making systems must inform the public with 
clear, prominent and plain-language notices 
on their website.26 The Directive also 
introduces a requirement to carry out an 
“Algorithmic Impact Assessment” prior to the 
production of an automated decision-making 
system, and to publish the results online.27 The 
adoption of this Directive should bring 

 
September 2024. 
22 These systems draw from fields like statistics, 
linguistics and computer science, and use techniques 
such as rules-based systems, regression, predictive 
analytics, machine learning, deep learning, and neural 
nets. 
23 Government of Canada, Directive on Automated 
Decision-Making, in www.tbs-sct.canada.ca, 25 April 
2023. 
24 The Directive is a “Formal instruction that obliges 
departments to take (or avoid) specific action. 
Directives explain how deputy heads’ officials must 
meet the policy objective”, Government of Canada, 
Foundation Framework for Treasury Board Policies, 
Treasury Board Policies Instruments, in www.tbs-
sct.canada.ca.  
25 See Government of Canada, Third Review of the 
Directive on Automated Decision-Making, in wiki. 
gccollab.ca, 2024. 
26 Directive on Automated Decision-Making, 6.2. 
27 Directive on Automated Decision-Making, 6.1. 
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transparency, accountability, legality, equity 
and fairness and is supposed to satisfy the 
traditional requirements of the core principles 
of administrative law.28 It also helps 
departments to identify, assess and mitigate 
the risks that automated decision systems pose 
to them and to other people. The impacts of 
automating an administrative decision are 
classified in a hierarchy of four levels, ranging 
from Level I (little impact) to Level IV (very 
high impact). The TBS oversees its 
application and publishes substantial 
documentation to assist stakeholders in 
complying with the Directive.29 For instance, 
the “Guide on the Scope of the Directive on 
Automated Decision-Making”30 explains the 
cases and situations which fall under the scope 
of the Directive.  

5. Algorithmic Impact Assessment (AIA)  

The Directive is also completed by an 
algorithmic impact-assessment tool (AIA).31 
The AIA is designed to help departments and 
agencies better understand and manage the 
risks associated with automated decision 
systems. The AIA is a mandatory risk-
assessment tool composed of questions in 
various formats to assess the impact level of 
risks of an automated decision-system. It is 
composed of 51 risk and 34 mitigation 
questions. Assessment scores are based on 
many factors, including the system's design, 
algorithm, decision type, impact and data. For 
instance, different kinds of risks are identified 
concerning the system’s capabilities (e.g., 
image recognition) or the limitations of the 
algorithm’s disclosure (e.g., ability to explain 
how it arrives at outputs). Mitigation measures 
could be related to data quality (e.g., processes 
to ensure that data is representative and 
unbiased, as well as transparency measures 
related to those processes) or privacy (e.g., 
measures to safeguard personal information 

 
28 M. Karanicolas, To Err is Human, to Audit Divine: A 
Critical Assessment of Canada’s AI Directive, in 
Journal of Parliamentary and Political Law, vol. XIV, 
n. 1, 2019. 
29 Government of Canada, Responsible use of artificial 
intelligence in government, in www.canada.ca, 1 
August 2024.  
30 Guide on the Scope of the Directive on Automated 
Decision-Making, Treasury Board of Canada Secretary: 
www.canada.ca/en/government/system/digital-governm 
ent/digital-government-innovations/responsible-use-ai/g 
uide-scope-directive-automated-decision-making.html. 
31 Government of Canada, Algorithmic Impact 
Assessment tool, in www.canada.ca, 30 May 2024. 

used or generated by the system). The AIA 
was developed based on best practices in 
consultation with both internal and external 
stakeholders. It was openly designed and 
made available to the public for sharing and 
reuse under an open licence.32  

6. Scope of the DADM 

 Five key elements must be met for a 
system to fall within the scope. The system 
should: be used by a department; be 
developed or procured after April 2020; be 
involved within an administrative decision-
making process when providing services to 
clients;33 replace or assist judgment to fully or 
partially automate an administrative decision; 
and be used in a production environment. 
Automated decision systems include those 
that rely on AI and other technologies. 

The Directive applies to departments as 
defined in section 2 of the Financial 
Administration Act, listed in Schedule I, 
Schedule I.1 and Schedule II.34 Some 
institutions are excluded by virtue of their 
enabling legislation, such as the Canada 
Revenue Agency.35 Other institutions, such as 
agents of Parliament, are excluded in full or in 
part under section 9.1.1 of the Directive. The 
Canadian Armed Forces is not subject to the 
Directive either, considering it does not fall 

 
32 Government of Canada, Algorithmic Impact 
Assessment tool.  
33 Treasury Board of Canada, Guide on the Scope of the 
Directive on Automated Decision-Making, in 
www.canada.ca, 18 July 2024: Examples of 
administrative decisions include but are not limited to: 
assessing applications for permits and benefits, and 
information in support of such applications; assessing 
eligibility and admissibility for entry to Canada; 
appointing individuals to a position in the public 
service; granting market authorization for a 
pharmaceutical product; launching an investigation into 
an individual’s conduct. 
34 See Financial Administration Act (R.S.C., 1985, c. F-
11). Section 2 of the Financial Administration Act: 
department means (a) any of the departments named in 
Schedule I, (a.1) any of the divisions or branches of the 
federal public administration set out in column I of 
Schedule I.1, (b) a commission under the Inquieries Act 
that is designated by order of the Governor in Council 
as a department for the purposes of this Act, (c) the 
staffs of the Senate, House of Commons, Library of 
Parliament, office of the Senate Ethics Officer, office of 
the Conflict of Interest and Ethics Commissioner, 
Parliamentary Protective Service and office of the 
Parliamentary Budget Officer, and (d) any departmental 
corporation. It represents approximatively 97 federal 
institutions. 
35 Subsection 30(2) of the Canada Revenue Agency Act 
and Invest in Canada Hub (subsection 8(2) of the Invest 
in Canada Act. 
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within the definition of “department” provided 
in the Financial Administration Act. However, 
the Department of National Defence is subject 
to the Directive as it is listed in Schedule I. In 
summary, it is particularly difficult to know 
with certainty whether an agency falls under 
the scope of the Directive. 

The Directive applies to automated 
decision systems developed or procured after 
April 1, 2020. It also applies when a system 
developed or procured before April 1, 2020, is 
significantly modified with changes to its 
scope or functionality that could impact the 
decision.36 In this case, departments must 
verify that the new system is compliant with 
the Directive. It involves a new and updated 
AIA, which will highlight whether new 
requirements are necessary. The existing 
documentation should be updated to reflect 
the changes, such as the privacy impact and 
security assessments, legal advice and 
Gender-based Analysis Plus (GBA Plus). 
Additional or modified mitigation measures 
may also be required. 

The ADM system should also be used 
within an administrative decision-making 
process. An administrative decision is defined 
in Appendix A: it is “any decision that has the 
potential to affect legal rights, privileges or 
interests”. An automated decision system is 
within the scope of the Directive if it makes or 
assist an officer in making an administrative 
decision or related assessment at any point in 
the decision-making process.37 Humans will 

 
36 E.g.: upgrading analytical capabilities or functioning; 
changing the population of clients affected; using the 
system to deliver a related service; using the system to 
deliver a different service (this may include one 
department giving the system to a different department 
to run on its service). Other modifications to an existing 
system do not require to comply with the Directive. 
E.g.: regular system maintenance; model retraining that 
does not significantly impact the analytical capabilities 
or functioning; security patches; changes in the hosting 
location of the system, such as as-is migration from on-
premises to cloud-based hosting. 
37 Departments typically make administrative decisions 
when they deliver services to clients (individuals and 
businesses). The Directive covers individuals within and 
outside government. This broad inclusion ensures 
consistent safeguards for decisions that impact members 
of the public (Canadians and non-Canadians located 
within or outside Canada) and federal employees. 
Examples of administrative decisions include but are 
not limited to: assessing applications for permits and 
benefits, and information in support of such 
applications; assessing eligibility and admissibility for 
entry to Canada; appointing individuals to a position in 
the public service; granting market authorization for a 
pharmaceutical product; launching an investigation into 

usually apply rules with reasoning and an 
understanding of the context that the decision 
is being made in. If the system replaces or 
augments that process, it falls within the scope 
of the Directive. The Directive applies to both 
full and partial automation of decisions, 
including cases where there is a human in the 
loop, or an officer making the final decision.38 

The Directive applies only to systems that 
will be deployed or are in production. 
Research and experimentation are out of scope 
of the Directive so that the requirements of the 
Directive do not unduly burden researchers or 
discourage exploration of technological 
capabilities through the federal government. 
Systems are considered in production when 
they are performing their intended purpose on 
client information in the real world. 

7.  Shortcomings of the DADM: a too narrow 
scope 

However, several limits have been 
denounced.39 The first one is its scope. The 
scope is too narrow considering the use of AI 
by the public administration. One of the 
limits, is the exclusion of internal services. 
Therefore, automated decisions impacting 
federal employees are excluded and the third 
review by TBS itself encourages to expand the 

 
an individual’s conduct. Many decisions that the 
government makes do not fit the criteria of an 
administrative decision under the Directive. Non-
administrative decisions do not directly affect the rights, 
interests or privileges of clients. Automating non-
administrative decisions is not subject to the Directive. 
38 The Directive applies when the administrative 
decision involves full or partial automation. A decision 
is fully automated when the system makes the decision 
on its own about a client. A decision is partially 
automated when the system contributes to making the 
decision. This contribution could be when the system: 
provides information to an officer; makes an assessment 
or other analysis that influences, augments or assists in 
an officer’s decision; makes one or more decisions in a 
series of decisions that contribute to the final decision. 
Partial automation can be any automation in the 
decision-making process and does not have to be only a 
part of the final decision. For example, the Directive 
applies when: the final decision is made by the 
automated system; the final decision is made by the 
automated system, and an officer reviews the decision; 
an intermediate decision or determination is made by 
the system, but an officer makes the final decision; an 
assessment, recommendation, score, summary or other 
information is generated by the system and is presented 
to the officer during the decision-making process. 
39 See T. Scassa, Administrative Law and the 
Governance of Automated Decision Making: A Critical 
Look at Canada’s Directive on Automated Decision 
Making, in UBC Law Review, vol. 54, n. 1, 2021. 
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scope to cover internal services.40 

Another limit is related to “the 
recommendation and decision-making”. Even 
if the technology itself doesn’t make any 
decision or recommendation and only 
“supports” a decision made by an agent, the 
solution proposed by an automated system 
strongly impacts the final human decision in 
many circumstances, and potentially the 
respect of fundamental rights as well. For 
instance, in a case like Clearview AI,41 the 
system proposes a score of similarity to 
identify a person. It should fall under the 
scope of the Directive,42 since the facial 
recognition system has been provided by an 
American private company and then used in 
many countries by police services to support 
criminal investigations, including Royal 
Canadian Mounted Policy (RCMP).43 

The default of consent of data subjects, the 
rate of errors of this technology and the strong 
negative impact in case of a false 
identification easily justify the need for a 
better control of the decision-making process 
by the public administration, including the 
criminal matter. The scope should include 
systems “supporting” administrative decision-
making.44 

On another note, it should be noted that 
“National Security Systems (NSSs)” are 
scoped out of the Directive as set out in 
section 6.3 of the Policy on Service and 
Digital.45 NSSs constitute a broad category 
that covers a wide range of systems that 
support a variety of security goals. While such 

 
40 See O. Bitar, B. Deshaies and D. Hall, 3rd Review of 
the Treasury Board Directive on Automated Decision-
Making, in www.ssrn.com, 22 April 2022, 102139.  
41 K. Hill, A Secretive Startup’s Quest to End Privacy as 
we know it, in Your Face belongs to US, Random 
House, 2023. 
42 See A. Brandusescu and R. Sieber, Comments on the 
third review of Canada’s Directive on Automated 
Decision-Making, in www.papers.ssrn.com, 7 December 
2022.  
43 Office of the Privacy Commissioner of Canada, Joint 
Investigation of Clearview Inc., in www.priv.gc.ca, 2 
February 2021. 
44 Same opinion of the third review by the TBS: O. 
Bitar, B. Deshaies and D. Hall, 3rd Review of the 
Treasury Board Directive on Automated Decision-
Making.  
45 Policy on Service and Digital, available at: www.tbs-
sct.canada.ca/pol/doc-eng.aspx?id=326 
03. The Policy on Service and Digital and supporting 
instruments serve as an integrated set of rules that 
articulate how Government of Canada organizations 
manage service delivery, information and data, 
information technology, and cyber security in the digital 
era. 

systems have varying levels of risk and 
classification, the Treasury Board of Canada 
Secretariat (TBS) is attempting to provide 
guidance on how to apply the Directive to 
NSSs. TBS states that departments using 
NSSs in administrative decision-making 
should comply with as many requirements of 
the Directive as possible without 
compromising national security. Compliance 
helps to build public trust while ensuring an 
appropriate operation of systems through 
measures, such as bias testing and monitoring 
of outcomes. For example, a department could 
comply with all requirements of the Directive, 
except for specific transparency requirements 
that would result in the inappropriate 
disclosure of sensitive information. 
Completion and publication of an AIA is 
possible in some cases, as the tool is designed 
to avoid the release of sensitive information. 
Departments can perform case-by-case 
evaluations of automated decision systems in 
national-security contexts to understand their 
policy implications. That being said, 
departments should comply with all 
requirements, except for specific ones where 
compliance can be reasonably expected to be 
injurious to national security. The TBS’ 
recommendations are going in a good 
direction, but services of National Security 
cultivate the secrecy, and only internal 
sanctions apply in case of a violation of the 
Directive. 

In parallel, ADM-related policies should be 
developed in exempted agencies (e.g., CRA, 
Office of the Commissioner of Lobbying of 
Canada, RCMP) to guarantee the respect of 
general and common principles within the 
public administration.46 

8. Shortcomings of the DADM: lack of 
transparency 

 The lack of transparency is a very frequent 
critic formulated against the use of ADM in 
the public administration. For instance, within 
the services of Immigration, Refugees and 
Citizenship Canada (IRCC), administrative 
decisions include assessing eligibility and 
admissibility to come in our country. In 
September 2018, the University of Toronto’s 
International Human Rights Program and the 
Citizen Lab at the Munk School of Global 

 
46 See A. Brandusescu and R. Sieber, Comments on the 
third review of Canada’s Directive on Automated 
Decision-Making. 
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Affairs and Public Policy has published a 
report scrutinizing the use of AI in the 
immigration system.47 Final recommendations 
to the federal government suggest publishing a 
report on how automated decision systems are 
currently used within Canada’s immigration 
and refugee system. Although the need for 
more transparency was highlighted, very little 
progress has been made, since then. 
Transparency remain necessary, while the 
Canada Border Services Agency (CBSA) 
plans to implement an application that uses a 
facial recognition technology to keep track of 
people who have been ordered to be deported 
from the country.48 Experts are flagging 
numerous concerns, questioning the validity 
of users’ consent and potential secrecy around 
the decision process of this technology.49 This 
application should be regulated by the DADM 
and comply with the requirement of 
transparency by notifying all service-delivery 
channels used of whether the decision 
rendered will be taken in whole or in part by 
an automated decision system.50 

More broadly, TBS should require that the 
federal government publish a registry of ADM 
systems they use.51 This registry would be 
useful for researchers, academics and 
investigative journalists to inform the public.  

9. Shortcomings of the DADM: lack of 
enforcement  

Finally, even if Directives are important 
accountability frameworks to ensure 
compliance within the federal government, the 
requirements to comply with them are internal 
within the government, as are the sanctions. 
Directives do not create actionable rights for 
individuals or organizations.52 Therefore, even 
in the case of public disclosure of AI systems, 
there is no formal avenue for people to 
express their concerns. This is a hard limit 
considering what the public can do with this 

 
47 M. Kenyon, Bots at the Gate A Human Rights 
Analysis of Automated Decision Making in Canada’s 
Immigration and Refugee System, cit. 
48 A. Karadeglija, How the CBSA plans to use facial 
recognition, in www.ctvnews.ca, 16 August 2024. 
49 A. Karadeglija, How the CBSA plans to use facial 
recognition, cit. 
50 Directive on Automated Decision-Making, article 
6.2.1. 
51 See A. Brandusescu and R. Sieber, Comments on the 
third review of Canada’s Directive on Automated 
Decision-Making. 
52 See Girard v Canada (Minister of Agriculture) 
(1994), 79 FTR 219 at paras 37-38, [1994] FCJ No 420. 
Comments T. Scassa, note 40. 

information.53  

10. Conclusion  

The soft nature of the enforcement stated in 
the Directive is probably the main limitation 
of this instrument. However, since 2020, the 
Directive has created a new “culture” of 
transparency within the public administration, 
still valid for years to come. It takes time to 
obtain more information on the use of 
automated systems, as well as on the level of 
compliance with the Directive. The DADM is 
a starting point, and the public should be 
demanding more in the future, given the 
increasing deployment of automated systems. 

 

 
53 M. Karanicolas, To Err is Human, to Audit Divine: A 
Critical Assessment of Canada’s AI Directive, in 
Journal of Parliamentary and Political Law. 




