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ABSTRACT The emergence of new artificial intelligence (Al) legislation compels a re-evaluation of classic administrative
law principles, moving beyond mere digitalization or e-administration. This article examines the impact of Al-driven
automation in public administrations, through the lens of a specific legal construct: the Spanish doctrine of administrative
silence. By juxtaposing this traditional legal concept with automated procedures, the analysis highlights the inherent
contradictions that arise from the use of software in public governance. It questions whether the opacity in algorithmic
decision-making might erode the very values that administrative law seeks to uphold. In response, this paper proposes a
novel doctrinal framework termed: ‘Algorithmic Good Administration’. This framework is presented as an essential
evolution in European Administrative law, designed to manage the transition towards full procedural automation while
safeguarding fundamental legal values. Ultimately, ‘Algorithmic Good Administration’ offers a pathway to resolve the
efficiency paradox, ensuring that technological advancement reinforces rather than undermines democratic principles.
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1. Legal implications of administrative
procedures’ automation derived from the
use of Al

The concept of Artificial Intelligence (Al)
is inherently polysemic,® a complexity

Then we would find an Artificial General Intelligence
(AGI) often described as “strong Al”, that is capable not
only of giving advice or guidance based on the data
collected but can also anticipate future behaviors and
scenarios. This general intelligence is capable of
correlating contexts, and can expose different forms of
reasoning, adapting to situations and being able to
handle massive data, since it would be able to learn
from its mistakes, to improve itself, and to replace
certain jobs. The final stage is “Superintelligence,” a

“Article submitted to double-blind peer review.
This research has been carried out within the framework

of the project HUELL-IA TED2021-129635B-100,
“Regulatory Proposal for an Adapted Smart-Home”
(PRO-VIDA), funded by MICIU/AEI/10.13039
/501100011033 and by the “European Union Next
GenerationEU/PRTR”, 2022-2025. The research also
profits from the imputs generated within the framework
of the research project HUELL-IA which seeks to
explore the hints of Al in our lives. HUELL-IA is
funded by FEDER, SEJ-650 PASOS.

! An extensive body of literature now seeks to define the
concept of Artificial Intelligence (Al) and its variants. If
we look at the different forms of evolution of Al, from
its first configuration in the 1950s-1970s, to the present
day, we can differentiate between Narrow Al (known as
weak Al), which has been designed to carry out specific
and functional activities (used for example in the first
personal assistants, or recommendation systems which
guide, for example, which spaces are free in parking and
which are the recommended spaces to take the vehicle
in the city...). These recommendation systems seem to
understand users’ preference, although they only
advance as an outcome of data correlations (for example
in the case of autonomous vehicles, or navigation
systems). They operate by identifying correlations in
data rather than through genuine comprehension.

concept famously explored by Professor Nick Bostrom.
Superintelligence represents a cognitive leap so
significant that its intellect would be virtually
indistinguishable from—or would vastly exceed—that
of humans, with abilities including persuasion,
negotiation, and creativity. While once confined to
science fiction, recent technological advances suggest
that the emergence of such an intelligence may be more
feasible than previously thought. This one would be
difficult to differentiate from human intelligence. This
last type of artificial intelligence, which previously
seemed far away, in view of the latest technological
advances seems more feasible than expected. According
to one of the first approximations developed by the
European Commission’s group of 52 high-level experts
in Artificial Intelligence: “they are computer programs
(and possibly also computer equipment) designed by
human beings who, given a complex objective, act in
the physical or digital dimension by perceiving their
environment through the acquisition of data, the
interpretation of structured and unstructured data, the
reasoning on the knowledge or processing of
information, the result of this data and the decision on
the best actions to be carried out to achieve the objective
set”. A review of the more current literature can be seen
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reflected as legal literature, and scholars
consistently incorporate the term into their
scientific contributions.? When considering Al
and its applications, it is important to clarify
its meaning, as algorithms have been part of
our lives longer than commonly imagined.?
Furthermore, automation should not be
conflated with Al or  algorithmic
programming.*

However, the technological integration to
which we have become accustomed has
advanced significantly, compelling a re-
evaluation of established legal institutions
considering the effects that technology defines
in the legal field. It is not merely about
automating tasks, but about anticipating and
executing them swiftly, achieving results that
were previously unimaginable.

Two key issues must be examined when
assessing the “state of the art” of Artificial
Intelligence. Firstly, identifying  the
foundational assumptions of Al, and secondly,
determining when the first Al regulations
were enacted. In this context, it is not
surprising that China was the first country to
initiate large-scale regulation of Al use on a
global scale.®> Without delving into the

see on D.M. Patel, Artificial Intelligence & Generative
Al for Beginners: The complete Guide, independently
published, 2023; C. Ramio, Artificial Intelligence and
Public Administration: robots and humans sharing
public service, Madrid, Los libros de la Catarata, 2019;
E. Gamero Casado, Artificial Intelligence and the
Public Sector. Challenges, limits and means, Valencia,
Tirant lo Blanch, 2023; J.I. Criado, Artificial
Intelligence (and Public Administration), in Eunomia.
Journal in Culture of Legality, n. 20, 2021, 348-372;
M.J. Cruz Blanca and E. Lledé Benito, Robotics and
artificial intelligence in the new era of the 4.0
revolution, Madrid, Dykinson, 2021.

2 A hasty reading of the DIALNET- database (chosen
for its high academic consultation), yields the following
magnitudes in the publication of works on artificial
intelligence until 2025: 12,271 articles; 6586 book
chapters; 1824 Doctoral theses; and 1048 books. These
figures are meagre if we do not integrate what other
institutional or international repositories collect.

3 Things apparently as far from Al as programming a
washing machine, or taking an elevator, programming
the alarm clock, or programming a smoke detector to
prevent fires, or an alarm guided by motion sensors,
represent a kind of technological integration that has
sparked little or almost no debate in the administrative
field. Interesting is the legal analysis of the damages
caused by the action of a device which affects our rights
— let’s think of an autonomous vehicle or a machine that
causes us harm as a user or as a consumer.

4 M. Fuertes, Reflexiones sobre la automatizacion
acelerada de la actuacion administrativa, in Revista
Juridica de Asturias, n. 45, 2022, 106.

5 A Iglesias Fraga, China, la referencia en regulacion
sobre inteligencia artificial que ni EEUU ni Europa se
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effectiveness of these regulations—a complex
issue in itself—the focus on establishing a
regulatory framework for artificial intelligence
is emerging as one of the most significant
achievements of the new technological
revolution. Additionally, as Carlon Ruiz has
observed, once the concept is understood,
public administrations must implement
mechanisms to manage its deployment.”

However, the term ‘artificial intelligence’
is often used to refer to “enabling
technologies™, encompassing a broader scope
of technological innovation beyond specific
Al techniques. Al is merely one of these
digital enabling technologies that can be
utilized by public administrations. For
instance, Blockchain is another such
technology whose implementation has also
extended to public authorities.

1.1. The regulation of Artificial Intelligence:
a fixed-point analysis

Driven by the rapid pace of technological
evolution and its pervasive societal effects,
there has been a growing interest in
establishing a regulatory framework for
Acrtificial Intelligence. This endeavor initially
manifested as administrative “soft law”
documents,” which gradually evolved into
formal legislative proposals. Regulators’
attention to this technological shift, though
relatively new, is particularly significant due
to the unprecedented nature of the current
changes, which extend beyond mere
administrative automation. As technology
advances and its applications in the public
sphere multiply, frameworks are being created
to organize these developments. This process
of creating frameworks helps identify the
regulatory challenges arising from their
implementation by the public sector. It is also

toman en serio, in El Espafiol, 11 August 2023,
available at: www.elespanol.com/invertia/disruptores/
politica-digital/20230811/china-referencia-regulacion-in
teligencia-artificial-eeuu-europa-toman-serio/78517157
6_0.htm.

6 Thus, M. Carlon Ruiz, Public Administrations in the
face of artificial intelligence, Valencia, Tirant lo Blanch
2025, 16.

" Communication from the Commission to the European
Parliament, the European Council, the Council, the
European Economic and Social Committee and the
Committee of the Regions. Artificial Intelligence for
Europe, COM (2018), 237, final, OJEU, 25.04.2018; but
in the same sense, the following stand out: OECD,
Recommendation of the Council on Artificial
Intelligence, OECD/LEGAL/0449, which implies the
adoption of the principles on artificial intelligence.
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crucial to note that these applications require
robust data governance, as this is a
fundamental  prerequisite  for  effective
algorithmic administration.

Furthermore, applications that previously
managed the automation of specific processes

are now being integrated  through
sophisticated ~ Application  Programming
Interfaces (APIs). These APIs enable
increasingly  complex  operations  and

workflows that go beyond the generative
responses of Al, that facilitate the deployment
of autonomous programs for administrative
process automation.

In Europe, the debate on the use of Al is
not new. The current regulatory framework is
the result of a journey that began in March
2018 with the Communication “Artificial
Intelligence for Europe”. Significant progress
has been made, evolving from administrative
soft-law documents to the approval of
Regulation (EU) 2024/1689 (hereinafter the
Al Act). This Act, extensively analyzed by
scholars,® reflects the need to address the
implementation of Al technologies and
processes in a responsible and transparent
manner. However, this regulatory advance is
set within the broader strategy for a digital
single market and must be understood in
combination  with  eIDAS  (Electronic
Identification, Authentication, and Trust
Services). These regulatory initiatives have
driven the transformation from  “e-
Administration” towards what some scholars
term “I-Administration”.®

In this context, the regulatory attention
required by “I-Administration” encompasses
not only the digitalization of administrative
procedures but also extends to elements such
as legal standing, the identification of citizens
in relation to public administration, data
protection, and inter-agency data transfers and

8 M. Barrio Andrés, El Reglamento Europeo de
Inteligencia Artificial, Valencia, Tirant lo Blanch, 2024,
M. Barrio Andrés (ed.), Comentarios al Reglamento
Europeo de Inteligencia Artificial, Cizur Menor,
Thomson Reuters Aranzadi, 2024; L. Cotino Hueso and
P. Simon Castellano, Tratado del Reglamento Europeo
de Inteligencia Artificial, Valencia, Tirant lo Blanch,
2024; J. Ponce Solé, El Reglamento de Inteligencia
Artificial de la Unién Europea, el derecho a una buena
administracion digital y el control judicial en Espafia,
Madrid, Marcial Pons, 2024.

® J. Vida Fernandez, El marco europeo para la
regulacion del uso de la inteligencia artificial por las
Administraciones Publicas, in J. Valero Torrijos (ed.),
Derecho Administrativo en la Era de la Inteligencia
Artificial, Madrid, INAP, 2025.
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interoperability.

The European regulation of Artificial
Intelligence not only evaluates the application
of existing principles within the current legal
framework for data protection but also
integrates elements linked to the assessment of
Al systems as distinct from standard
software.’® Furthermore, the aim is not to
introduce regulations that hinder technological
integration in the administrative sphere, but
rather to promote it. In the context of the latest
projections in M. Draghi’s report, “The Future
of  European  Competitiveness”,  these
regulations also position Europe to lead the
innovation race through AL This strategy
has shaped the “Continent Al Plan,” which
aims to reclaim a leading position in the
market for Al-provided goods and services
while controlling the technology’s
introduction and effects.

According to the sixth recital of the Al Act,
it is essential that Al and its regulatory
framework are developed in accordance with
the values of the Union as enshrined in Article
2 of the Treaty on European Union (TEU), as
well as the fundamental rights and freedoms
protected by the Treaties and the Charter of
Fundamental Rights. This implies that
common standards for Al systems should
consider the European Declaration on Digital
Rights and Principles for the Digital Decade
and the Ethical Guidelines for Trustworthy Al
from the High-Level Expert Group on Al.*2
This declaration emphasizes not only the need
for digital transformation but the importance
of executing it by placing people at the
center,” indeed, algorithms are intended to

0 Under the EU’s Al Act, Al systems are distinguished
from simpler software by their capacity to perform
inference. This involves using processed data to
generate outcomes such as predictions,
recommendations, or decisions through machine
learning and reasoning models.

11 At the time of writing, the United States is leading
investment in artificial intelligence, with economic
proposals ranging from 500,000 million dollars. But the
gap in global investment is narrowing, as the “2025 Al
Index Report”, published by the HAI, has shown.
Human Center for Artificial Intelligence at Stanford
University.

12 The European Declaration on Digital Rights and
Principles for the Digital Decade, 2023/C23/01, OJEU
23 January 2023.

13 Chapter | states: “People are at the heart of the
European Union’s digital transformation. Technology
must serve and benefit all people living in the EU and
empower them to fulfil their aspirations, in complete
safety and with full respect for their fundamental
rights.”
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serve humanity and increase overall well-
being.

However, Al regulation in Europe was not
the result of a hasty reaction. Rather, it has
been a gradual process of doctrinal refinement
that began in 2020 with the approval of the
White Paper on Artificial Intelligence.!* This
document, based on the 2018 European
Strategy ~ for  Artificial Intelligence,
emphasized the need to generate trust within

the framework of the European Data
Strategy.®®
With the increase in Robotic Process

Automation (RPA), the scope of governance
broadens beyond simple data management to
include data strategy and overall governance.
Consequently, this governance is fundamental
for establishing a legal framework that
regulates both the software used by public
administrations and the impact of such
automation on the administrative procedure
itself.

The relevance of data in the decision-
making process involving Al is such that it is
no longer sufficient to regulate data use as was
done in 2020. It is now necessary to design a
“data union” strategy as a key action to
leverage the impact of Generative Atrtificial
Intelligence (GenAl) in public and private
realms. This is a priority for both the
European Commission in its new 2024-2029
mandate and the development of the
“Continent Al Plan”.

Data management will, therefore, be
conditional on investment in data technologies
and the provision of certain data assets
through voluntary measures or funding. This
implies, as stated by the Commission, the
integration of administrative simplification
measures, which are linked to mandatory
digital notification in both future legislative
initiatives and current legislation.’® Moreover,
data governance facilitates the delineation of
digital services markets as envisaged by the
Digital Services Act (Regulation (EU)
2022/2065). This regulation, which came into
effect in November 2022 and has_ been
applicable since February 17, 2024,' also

14 White Paper on Artificial Intelligence: A European
Approach to Excellence and Trust (COM(2020) 65
final.

15 Brussels, 19.2.2020, COM (2020) 66 final.

16 The proposal for a new European Data Union
strategy.

17 Consider that it would be Directive (EU) No.
2015/1535 of the European Parliament and of the
Council of 9 September 2015 laying down a procedure
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extends to the digitalization of public services.
This is exemplified by the Decision
establishing the policy program “Path to the
Digital Decade” for 2030.18

The strategy addresses the digitalization of
not only companies but also public providers
within the framework of the Digital Decade
Policy Program 2030 (DDPP), integrating a
commitment to the digital interconnection of
Public Administrations.® Advancing further
in the field of artificial intelligence, on
September 4, 2024, the Council Decision (EU)
2024/2218 was published, regarding the
signing of the Council of Europe’s Framework
Convention on Artificial Intelligence, Human
Rights, Democracy and the Rule of Law.

This Convention aligns with the Council of
Europe’s proposals, establishing an essential
link between the Union’s acquis and the legal
instruments designed to implement the
fundamental rights enshrined in the Charter of
Fundamental Rights of the European Union.?°
Similarly, the validation of the European
Digital Identity (eID) wallet underscores its

importance in integrating digital
authentication mechanisms for users accessing
public or private digital services. As

highlighted by the European Digital Identity
Framework, citizens should always retain
control over their digital identity.?X This
detailed regulatory attention must be
complemented by the necessary enhancement
of citizens’ rights within the framework of the
Charter, particularly the right to good
administration (Article 41). This includes,
among others: “(a) the right of every person to
be heard before any individual measure,

for the provision of information in the field of technical
regulations and rules on information society services
(Text with EEA relevance, which established that they
are classified as information society services, those that
are provided in exchange for remuneration, at a
distance, electronically and at the request of an
individual recipient).

18 https://commission.europa.eu/strategy-and-policy/prio
rities-2019-2024/europe-fit-digital-age/europes-digital-d
ecade-digital-targets-2030_es#proyectos-plurinacionales
1 Decision (EU) No. 2022/2481 of the European
Parliament and of the Council of 14 December 2022
establishing the Digital Decade Policy Program 2030.

20 The Charter of Fundamental Rights of the European
Union has already been published on 18 December
2020, in the Official Journal of the European
Communities, C 364.

2L The new digital identity regulation approved by:
Regulation (EU) No. 2024/1183 of the European
Parliament and of the Council of 11 April 2024
amending Regulation (EU) No. 910/2014 as regards
establishing the European Digital Identity Framework
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which would affect him or her adversely, is
taken; (b) the right of every person to have
access to his or her file, while respecting the
legitimate interests of confidentiality and of
professional and business secrecy; (c) the
obligation of the administration to give
reasons for its decisions.”

Within  the  framework of  good
administration, procedural automation must
uphold citizens’ rights and align with the
strategies of the digital decade, which
underpin the European Declaration on Digital
Rights and Principles.??

Furthermore, the establishment of a unified
European digital gateway underscores the
necessity of adopting a regulatory approach
that addresses process automation from both
national and European perspectives. These
new tools will enable citizens to access
information and obtain increasingly digitized
services.

Moreover, the European Al Regulation
holds public administrations responsible for
the deployment of high-risk Al systems
(HRAIS) (Article 26). Consequently, these
administrations must ensure that robust human
oversight is integrated into such systems.
Within this risk-oriented European
framework, fundamental rights’ impact
assessment is also required for HRAIS.?

In the international context, the evolution
of Artificial Intelligence is characterized by
continuous acceleration. A juncture has been
reached where the prospect of technological
singularity appears increasingly imminent.
This path involves the pursuit of Artificial
General Intelligence (AGI), often considered a
precursor to  “Superintelligence”.?*  This
Superintelligence is conceived as the
integration of Al agents capable not only of
automating processes but also of solving
complex problems in dynamic contexts.

However, the transition from contemporary
Al to this potentially remote Superintelligence
reveals significant and unsettling regulatory
challenges. These challenges are often framed
more within the context of algorithmic good

22 QJEU of 23 January 2023.

23 Fundamental Rights Impact Assessment.

24 The former founder of Open Al, in the latest
interviews he has conducted in the media in 2025, also
announced that AGI was closer than imagined in
reference to the exponential changes that technology
can offer us in the coming years and in the year 2026,
with the integration of Artificial Intelligence Agents
capable of automating more than processes but solving
complex problems based on a changing context.
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governance (AGG) than within the specific
regulation of Al at the European level.

For instance, automation in administrative
decisions was already addressed by Article 22
of the General Data Protection Regulation
(GDPR), which prohibits decisions based
solely on automated processing, including
profiling.®

These documents, while not exhaustive,
aim to illuminate, even with faint light, the
extensive community activity in the realms of
digitalization and the provision of digital
services, as well as the development of a
community acquis in the regulatory domain of
Artificial Intelligence. Central to this debate
are issues of economic dominance, private
investment, and the necessity of organizing
the stakeholders in the Al arena in an effort to
anticipate the impact its market emergence is
generating.

Without delving further into the European
regulatory framework for Al, the current
decade will be pivotal for technology,
impacting not only public action but also the
regulation affecting private enterprises.

In Spain, the regulatory framework for
artificial intelligence is profoundly influenced
by the National Strategy for Artificial
Intelligence (ENIA), approved by Royal
Decree 632/22. This strategy serves as a
reference framework for the period 2020-
2025, aiming to guide sectoral plans and
regional strategies in alignment with European
Union  policies that  promote  the
transformation of economic sectors through
public-private cooperation. The more recent
2024 artificial intelligence strategy continues
the effort initiated in 2020 and considers
advances from the European Regulation,
particularly the 2024 Al Act. The ENIA, as an
administrative soft-law document, sets the
tone for administrative action and the
development of Spanish regulation in this
area. The strategy’s horizon includes the
European objective of achieving “trustworthy
artificial intelligence”, as if that were

% Sic, Art. 22 GDPR, approved Regulation (EU) No.
2016/679, of the European Parliament and of the
Council of 27 April 2016, on the protection of natural
persons with regard to the processing of personal data
and on the free movement of such data. This rule has
been the subject of profuse jurisprudential and doctrinal
decisions. Among them we can mention: J.M. Martinez
Otero, Administrative Hypervigilance and Automated
Supervision: Promises, Threats and Criteria to Assess
Their Opportunity in Spanish Journal of Administrative
Law, no. 231.
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possible.?

As Huergo Lora notes, there is no “legal
reserve” for technology law in Spanish
legislation.?” On the contrary, while there is a
significant focus on Artificial Intelligence
regulation - which is fundamental to
understanding its effects on administrative
procedure - this contrasts with the
constitutional reservation of powers for basic
regulation on common  administrative
grounds. This reservation, established in
Article 149.1.18 of the Spanish Constitution,
sets preconditions for any administrative
intervention that affects the common
administrative procedure.

This legislative neglect of technological
innovation, viewed in the context of the fourth
industrial revolution, illustrates what can be
described as a “red queen effect” in
administrative law.?® This effect refers to a
disconnect between the pace of technological
possibilities and the legal responses to the new
challenges posed by innovative scenarios. The
mismatch is not only normative or
competency-based but is also evident in the
examination of public law institutions. It
manifests by respecting the traditional
conception of administrative powers while
simultaneously integrating a new actor into

the administrative procedure: automation,
with all these entails.
1.2.Regulatory  adjustments  will  be

accompanied by organizational changes
in the case of Al-driven automated
decision-making

Al performance requires managing big

% \We agree with M. Ryan, In Al We Trust: Ethics,
Artificial Intelligence, and Reliability in Science and
Engineering Ethics, vol. 26, n. 5, 2020, 2749-2767,
available at: https://doi.org/10.1007/s11948-020-00
228-y, in which Al cannot be reliable in the same sense
that human beings. Ryan contends that true reliability is
intrinsically linked to responsibility—a capacity that
current Al systems lack for the actions they perform.
Consequently, applying the term “reliable” to Al is
misleading. It risks creating a false, anthropocentric
perception of the technology, attributing a human-like
agency that is not yet justifiable.

2" Thus, in A. Huergo Lora, De la digitalizacién a la
inteligencia artificial: ¢evolucion o revoluciéon?, in P.
Valcarcel Fernandez and F.L. Herndndez Gonzalez
(eds.), ElI Derecho Administrativo en la era de la
inteligencia artificial, Madrid, INAP, 2025.

28 On the study of the red queen effect in Administrative
Law, see M.L. Gobémez Jiménez, Urbanismo
participativo y gobernanza urbana en las ciudades
inteligentes: el efecto Reina Roja en Derecho
Administrativo, Pamplona, Aranzadi, 2019.
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data, which not only consumes significant
technical, computing, and energy resources
but also poses numerous regulatory problems
within traditional administrative frameworks.
Public Administration is therefore more
accustomed to document or digital
management than to the automation and
processing of such data. Moreover, Atrtificial
Intelligence, as an organizational challenge, is
part of a broader transformation that replaces
heavy machinery with virtual infrastructures
provided by servers, whether cloud-based or
local - that are both intangible and
delocalized.?

This focus on data governance has led to
the prioritization of its management within the
core structure of public administration. An
example can be found in data-centric
administrative management, which involves
new and previously unknown data categories.
This is evident from the Spanish Data
Protection Agency’s publication of the
translated version of the Government of
Singapore’s Guide on Synthetic Data, which
introduces  this novel concept.®® The
imperative to establish guidelines for the
governance of data in Al is intrinsically linked
to  administrative  organization.  This
connection is exemplified by Royal Decree
1125/2024, of November 5, which regulates
the organization and operational instruments
for the Digital Administration of the State.
This Royal Decree has catalyzed the
formation of specialized organizations and
working groups oriented towards this
algorithmic implementation, reflecting a
global trend.

% Beyond GDPR compliance, administrative law must
contend with the principle of forum loci (the question of
jurisdiction),  particularly  given the uncritical
assumption that public authorities control their data
when they increasingly rely on cloud services from
providers operating outside their national territory.
While the jurisdictional challenges posed by internet
offshoring were partially mitigated by the ability to
geolocate IP addresses, Al presents a far more complex
scenario. Al systems not only process user queries but
also analyze metadata, such as user trends and interests;
this deeper level of data extraction is an intrinsic
condition for the service’s functionality—the implicit
price for receiving sophisticated answers and powerful
automations. On a previous occasion We had the
opportunity to delve into the challenges that the
delocalization of knowledge would introduce for
universities, as a topic connected to this issue.

% The Guide notes that synthetic data is: “Artificial data
that has been generated using a specially designed
mathematical model (including artificial intelligence
(Al)/machine learning (ML) models) or algorithm.”
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A pioneering instance of implementing
automated  decisions and  establishing
oversight bodies was New York City’s
enactment of Local Law 49 in 2018.3! The
objective was to examine how various
administrative bodies utilized algorithmic
decision-making  systems (ADS). The
subsequent evolution of this regulatory
approach was marked by the approval of the
Law on Automated Employment Decision
Tools. This regulation, linked to public
contracting procedures, was noteworthy:
despite the identified ineffectiveness of the
initial Task Force due to incomplete
implementation, it underscored the essential
transition from data governance to the
evaluation and control of biases.

A comparison with the European case
reveals that while the EU’s framework may be
more comprehensive in covering the risks
linked to Al use, it often lacks consistent
application and relevant practical standards
for monitoring.3? The example of New York
City’s Local Law 144 demonstrates not only
that biases exist, but that a bias audit becomes
particularly  relevant in  organizational
management when algorithmic instruments
impact administrative decision-making.

In line with these considerations, at the
national level in Spain, the Spanish Agency
for the Supervision of Artificial Intelligence
(AESIA) is the administrative authority
responsible for overseeing the use of Al. The
establishment of AESIA stems from Law
22/2021, of December 28, on the General
State Budget for the year 2022.% Its statute
was further defined by Royal Decree
729/2023, of August 22, which assigns the
agency five key functions.® These functions

3t R. Richardson (ed.), Confronting Black Boxes: A
Shadow Report of the New York City Automated
Decision System Task Force Al Now Institute, 4
December 2019, available at: https://ainowinstitute.o
rg/ads-shadowreport-ZOlg.htmI.

32°S. Lacmanovic and M. Skare, Artificial intelligence
bias auditing — current approaches, challenges and
lessons from practice in Review of Accounting and
Finance, vol. 24, n. 3, 2025, 375-400, available at:
https://doi.org/10.1108/RAF-01-2025-0006.

38 Additional Provision No. 130.

% The AESIA website states the following: “The first is
to act as a think & do tank, anticipating trends,
disseminating knowledge and energizing the social
debate on the possibilities and limits of Al. The second
is the development of the functions assigned to it by the
European Al Regulation, supervising high-risk Al
systems, coordinating supervision with  market
surveillance authorities, promoting standards and good
practices and evaluating Al models. The third is
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are aimed at fostering best practices under the
Al Act framework and ensuring the consistent
application of Al throughout Spain, in
compliance with relevant European and
national regulations.

Furthermore, Al is significantly
transforming the public sector, not merely
through the integration of automation but also
by necessitating an assessment of its
organizational and regulatory impacts. A
notable illustration of this is found in
initiatives assessing the influence of Al on the
Spanish language, as prominently exemplified
by the Spanish Language and Artificial
Intelligence (LEIA) project. This project is
part of the “New Language Economy”
Strategic Project for Economic Recovery and
Transformation (PERTE), an initiative of high

strategic value that combines key and
emerging sectors with the sustainable
economy.

The primary goal of the LEIA project is to
ensure that artificial intelligence can “think in
Spanish,” thereby promoting the language’s
use and development in digital environments.
This initiative involves public authorities,
universities, research centers, and companies,
all aimed at creating a knowledge base in
Spanish and co-official languages. The
framework for this collaboration, including
the granting of subsidies, is regulated by
Royal Decree 632/2022, of July 26.

1.3. Software as a tool and as an Actor:
Typologies and Functions in
Administrative Management

At its core, the essential components of any
artificial intelligence tool are data and
algorithms. In the context of Al, the algorithm
is best understood not as a static set of
programmed instructions, but as a dynamic
computational model that learns from data to

coordination in the application of the Regulation with
the European Al Office and the rest of the national
supervisory authorities of the European Union to ensure
its uniform application and adaptation to technological
and market changes. The fourth role of the AESIA is to
promote innovation in Al in both the public and private
sectors, facilitating compliance with regulations and
developing best practices; In this sense, one of the main
tasks of the institution will be the development of
sectoral sandboxes. And the fifth, to participate in the
global debate on Al, intervening in the different
multinational forums in which minimum planetary
standards are established to avoid regulatory
fragmentation, and advocating for reliable, responsible
and humanistic Al, in line with the vision of this
technology embodied in the Spanish Al Strategy.”
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identify patterns, make predictions, or execute

tasks. Therefore, when describing the

elements for implementing GenAl in the
public sphere, we should include four key
components:

- Algorithms:  Computational models and
statistical processes that analyze data to
generate output or make predictions. In the
context of Al, these often differ from static
programmed instructions as they can learn
and adapt based on new data.

- Data: This includes the information used to
train algorithms and processed by algorithms
as well as the Synthetic one generated.

- Technical Infrastructures (Hardware): These
allow not only for the storage of information
on servers but also enable the
implementation of GenAl itself.

- Purpose/Goal: This is the underlying
justification for using GenAl in the public
sphere. In this context, the ultimate goal
must be the achievement of the general
interest.

From a legal perspective, algorithmic
programming represents a cryptic language

that requires sufficient transparency and
“explainability”.  This  explainability is
necessary to  provide reasoning  for

administrative decisions.®* Furthermore, this
concept is essential for developing what this
paper define as “Algorithmic  Good
governance” (AGG).

Moreover, the software used by public
authorities serves as a basis for the decision-
making  process. Consequently, before
examining  decision-making  based on
algorithmic programming, it is necessary to
understand why Public Administrations may
need to use Artificial Intelligence and what
benefits it generates for citizens’ rights.

Essentially, this implies identifying not
only the technical elements but also the
teleological elements - the purposes - that
justify the use of Al. This fourth element

opens the door to an assessment of
technological adequacy. The adequacy
assessment should then analyze what
advantages Al offers that could not be
obtained through a non-automated

administrative procedure.
Additionally, Article 41 of Law 40/2015,
on the Legal Regime of the Public Sector,

% On this topic, L. Cotino Hueso, Transparencia y
explicabilidad de la inteligencia artificial y sistemas
automatizados, Valencia, Tirant lo Blanch, 2023.
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defined automated administrative action as
“any act or action carried out entirely through
electronic means by a Public Administration
within the framework of an administrative
procedure and in which a public employee has
not intervened directly”. This is a provision
that was later developed by Royal Decree
203/2021, which regulates the functioning of
the public sector by electronic means.*®

Accordingly, there is no normative
expression that compels automation beyond
the obligation to communicate with public
authorities by electronic means, that is,
through e-Administration. As stated above, it
is necessary to differentiate e-Administration
from “I-Administration”, notwithstanding the
level of automation present in the procedure.®

The implementation of e-Administration in
Spain was not without its challenges,*® which
continue to this day as a subject of both court
decisions and regulations. One of the key
requirements is the respect for the principles
of Article 103 of the Spanish Constitution
(legality, efficiency, transparency, and good
governance). Furthermore, where artificial
intelligence is involved, the Spanish Data
Protection Agency introduces additional
provisions regarding the application of the
General Data Protection Regulation (GDPR)
to the automated decisions of Public
Administrations.

Consequently, it is necessary to examine
where and how this automation occurs. It is
also crucial to analyze the effects on the
institution of administrative silence when
procedural automation is implemented. A
guide or “map” would be beneficial to
elucidate when a Public Administration is
obliged, or permitted, to automate its
processes. Such a guide would help avoid the
erroneous assumption that every procedure is
technically and legally “automatable”,
reminding us that there is a significant

% This regulation was amended by RD 255/2025, of 1
April, in relation to the National Identity Document and
whose First Transitional Provision was declared null
and void by the Supreme Court Judgment of 30 May
2022 (Rec 165/2021).

8 The Artificial Intelligence Advisory Council
approved by Order 670/2020, of 8 July, incorporated the
development of article 22.3 of the Law on the Legal
Regime of the Public Sector.

% 'C. Campos Acufa, La digitalizacion de los
procedimientos en las entidades locales: una tarea
pendiente, Cuadernos de Derecho Local, 58, 2022, 88-
115.
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difference between technical possibility,
operational opportunity, financial viability,
and legal authorization.

In this regard, the Law on the Legal
Regime of the Public Sector offers no detailed
regulatory development on how to proceed
with automated administrative decisions.
Moreover, the existing references are not only
generic but are also inserted within the
framework of the common administrative
procedure. This allows for procedural
specialties and case-by-case variations
depending on the jurisdiction (local, regional,
or state). Furthermore, the Artificial
Intelligence Advisory Board is tasked with
advising on the impact assessment of Al, yet
without detailing how such advice or
assessment should be carried out. As a result
of this lack of precise regulatory criteria, the
scope for case-by-case implementation
broadens to the same extent as technological
progress itself.

Moreover, two elements can be useful to
guide public officials: 1) The classification of
the administrative  decision as either
discretionary or regulated; and 2) The
classification system established by the Al
Regulation regarding the low, medium, or
high-risk impact of the Al’s use.

Finally, these two elements connect to a
broader, underlying issue: the need to
understand not only the scope of procedural
specialties but also their impact on citizens’
rights. This anticipates an evolution of rights
and duties in a digital era that is transitioning
from  “government” to  “governance.”
Governance implies the principles of open
government and an increase in participatory
dynamics through electronic means. Thus,
guaranteeing citizens’ rights implies the
necessity of limiting automation when
required for the protection of human rights.

The implementation of algorithmic
programming for administrative decision-
making entails several phases prior to
deployment. First, it is necessary to assess the
opportunity or need for such automation.
Once this is decided, the Public
Administration must design the type of
automation, its purpose, and the data required
for its implementation. In cases involving the
application of police AI® for instance, privacy

% Directive (EU) No. 2016/680 of the European
Parliament and of the Council of 27 April 2016 on the
protection of natural persons about the processing of
personal data by competent authorities for the purposes
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by design is essential for processing personal
data.** Subsequently, before deployment, the
model must be chosen, acquired, and trained.
This entire process constitutes what Palma
Ortigosa has defined as the “life cycle” of
automated decision-making systems, which
involves both a design phase and a
deployment phase.**

Although  the terms  “AlI”  and
“Automation” are often used interchangeably,
they are neither  synonymous  nor
interchangeable. This analysis focuses on the
specific application of Robotic Process
Automation  (RPA), which  automates
decision-making and integrates the use of Al
when necessary. As this integration becomes
more common, both aspects become
correlated, even though they differ in their
conception and implementation.

In both the design and implementation
phases, data processing is key. Data is used
not only to train the model but also to test it.
When data is not accurate for the specific
purposes of the processing, it must be
discarded or corrected.*> Therefore, the
principles of personal data minimization must
be implemented by default within privacy by
design model when automating processes.

1.3.1. Revisiting the distinction between the
scope of automation in regulated and
discretionary decisions

While this article will later return to the
principles of “Algorithmic Good
Administration”, the analysis will focus on the
effect of automation on discretionary versus
regulated decisions. Discretionary decisions

of the prevention, investigation, detection or prosecution
of criminal offences or the execution of criminal
penalties, and on the free movement of such data.
(Police Directive), available at: https://eurlex.europa.eu/
legal-content/ES/ALL/?uri=celex%3A32016L.0680.
40°L. Pérez Campillo, La privacidad desde el disefio
como requisito de la inteligencia artificial policial in,
Revista General de Derecho Administrativo, 68, 2025,
313-350.

4 A. Palma Ortigosa, Decisiones automatizadas y
proteccidn de datos: Especial atencion a los sistemas de
inteligencia artificial, Madrid, Dykinson, 2022.

2 Thus, in Article 20(2) of Directive No. 680/2016 of
the European Parliament and of the Council of 27 April
2016 on the protection of natural persons regarding the
processing of personal data by competent authorities for
the purposes of the prevention, investigation, detection
or prosecution of criminal offences or the execution of
criminal penalties, and to the free movement of such
data (Police Directive), available at: https://eur-lex.euro
pa.eu/legal-content/ES/ALL/?uri=celex%3A32016L0
680.
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involve the exercise of powers granted to
administrative authorities by law. This implies
that the specific content of the decision is not
predetermined; instead, the authority is
empowered to choose the most suitable option
among several legally permissible
alternatives, based on volitional judgments.*®

The automation of such discretionary
decisions presents a “red line” or a conceptual
boundary. This view aligns with concerns
raised by scholars like Professor Ponce Solé
regarding the impact of automating
discretionary choices. Nevertheless, this
boundary is not yet formalized in
administrative procedure regulations. For
instance, the reference in Article 13.3 of
Royal Decree 203/2021 to the provision in
Article 41 of Law 40/2015 does not establish a
clear prohibition in this regard.**

This caution regarding the need for

administrative  supervision in automated
activities contrasts with recent forecasts
predicting a  significant  “productivity

improvement of the Administration when
GenAl is adopted in the next 10 years”.*®
Thus, the promise of an exponential
improvement in administrative efficiency due
to the use of GenAl contrasts with the
challenge of safeguarding the citizens’ rights
which could be affected. These rights can be
impacted not only by the reproduction of
biases already implicit in the procedure,*® but

4 Definition of discretionality included in the
Dictionary of Legal Spanish, S. Mufioz Machado (ed.),
Diccionario del espafiol juridico, Madrid, Real
Academia Espafiola y Consejo General del Poder
Judicial, 2016, 682.

4 On the other hand, the regulation states that: “In the
case of automated administrative action, the competent
body or bodies must be previously established, as the
case may be, for the definition of specifications,
programming, maintenance, supervision and quality
control, where appropriate, audit of the information
system and its source code. Likewise, the body that
must be considered responsible for the purposes of
challenge shall be indicated.”

4 This is how the ESADE report, May 2025, “The
impact of Al in the Spanish public sector, Advances for
access to basic services” points out. Due to its
relevance, we cannot resist transcribing some section of
it that points out: “Assuming a widespread adoption of
generative artificial intelligence, the model estimates
that the average productivity per worker in the public
administration could be up to 9% higher after an
implementation period of 10 years (close to the 10%
estimated for the entire EU), generating by then
approximately 7,000 million euros per year of additional
gross value added (all without the use of extra
resources).”

4 As we explained at the time in the book M.L. Gémez
Jiménez, Automatizacién procedimental y sesgo
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also by the bias inherent in uncritical
automation.

Furthermore, even if the prohibition on
automating  discretionary  decisions s
accepted, regulated decisions are not exempt
from their own legal problems. While Law
39/2015 on the Common Administrative
Procedure  differentiates  administrative
decisions based on their mode of production,
its requirements are not uniform. As Chang
Chuyes notes,*’ not all regulated decisions are
the same, nor are the rules applied to them.
Consequently, it may be impossible to
automate all regulated decisions. For instance,
when a final administrative decision is made
entirely by Al, what effect does such
automation have on evidence verification by
public employees?

Therefore, the legal duty to provide reasons
for administrative decisions presents a
significant challenge to automation and adds
another reason to question. This issue can only
be addressed by introducing algorithmic
explainability and transparency into the
process. The reason is clear: although such
automation is technically possible, an Al
cannot justify an administrative decision in the
same way a human can. Ultimately,
understanding how an automated decision was
reached is only possible by examining its
underlying logic or by unpacking the “black
boxes” to determine which elements, from a
legal-technique perspective, led to that
specific outcome.

Although legal scholars require human
supervision in automated procedures, a
principle often framed as a “reserve of
humanity”. This does not eliminate the
separate need for transparency in the
algorithmic reasoning behind the decision.

Furthermore, what would happen if the
automation of a regulated decision (e.g.,
issuing a registration certificate), which is
justified on the grounds that it merely verifies
compliance with a rule, failed to reflect the
most current version of that rule? Would such
a system not produce administrative decisions
that violate the legal order by failing to

electronico. El procedimiento administrativo ante la
inteligencia artificial, Cizur Menor, Aranzadi, 2021.

G. Chang Chuyes, Motivation and Artificial
Intelligence, in P. Valcarcel Ferndndez and F.L.
Hernandez Gonzalez (eds.), EI Derecho Administrativo
en la Era de la Inteligencia Artificial, Madrid, INAP,
2024, 351-357.
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comply with the principle of legality? Thus,
the ongoing review and updating of applicable
regulations must be considered an integral part
of algorithmic “explainability”.*?

1.3.2. Robotic Process Automation as a type
of generalized Automation in its ad-
ministrative application

At this point, it is useful to distinguish
between general automation and Robotic
Process Automation (RPA). RPA does not
necessarily imply the issuance of final
automated administrative decisions, nor does
it entail the automation of an entire procedure.
Furthermore, it should be noted that this
automation applies to specific processes, not
the administrative procedure as a whole. A
procedure that utilizes RPA is, therefore,
automated only in the specific parts where
robot is applied. Examples of RPA
implementation can already be found in
various Spanish public administrations and
sectors.

For instance, the Spanish Ministry of
Justice, as part of its digital transformation
framework, has |mplemented RPA for the
following administrative tasks:*°

- Automation of the expungement of criminal
records in the SIRAJ2 system.

- Automation of history unification tasks in
the SIRAJ2 system.

- Automated support for granting nationality
by residence and to Sephardic applicants.

- Automated support for consulting affiliation
data with the National Police and the
Cervantes Institute.

- Automated support in handling denials of
nationality by residence.

- Automation of communications,
notifications, and reminders in letters
rogatory files through the TEMIS processing

platform.
- Automation of file transfers between
LEXNET and REGES.

Moreover, within the General State

Administration, a centralized Robotic Process
service has been established to facilitate the
implementation of RPAs.

8 The expression explainability (XAL) implies the
“ability of an Al system to present its reasonlng
processes in a way that is understandable to humans.”

4% On this issue, see: www.administraciondejusticia.
gob.es/- /robotizacion-de- procesos-administrativos#:~:te
xt=Entre%20l0s%20beneficios%20de%20la,pueden%?2
Oaportar%20un%20mayor%?20valor.
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It should be noted that the Public
Administration’s Digitalization Plan 2021-
2025 already included intelligent process
automation as a key measure within its
strategic axes - specifically Axis 1. This
automation has since been implemented
throughout Spain.

Accordingly, the Spain Digital 2026
Agenda includes a firm commitment to
automation among its measures. Specifically,
Axis 5 and Measure 28 are oriented towards
intelligent operations and data governance,
including the introduction of intelligent
automation at all levels. The document states
these objectives:>°

“Achieve the modernization of the General
State Administration thanks to the development
of the data economy and artificial intelligence.

Create a service to develop reusable
automations.

Facilitate the development of high value-
added digital services aimed at citizens, the
exchange of information and the evaluation of
public policies.”

The implementation of automation in
administrative procedures is now a well-
known and relatively common practice. One
sector where the law specifically provided for
its direct incorporation was in the General
Social Security Law, approved by Royal
Legislative Decree 8/2015. Article 130 of this
law states:

“..that resolutions may be adopted and
notified in an automated manner in affiliation,
contribution, and collection procedures. To this
end, by means of a Resolution of the Director
General of the corresponding entity, the
procedure or procedures in question and the
competent body or bodies... shall be established
in advance... for the definition of the
specifications, programming, maintenance,
supervision and quality control and, where
appropriate, audit of the information system
and its source code. Likewise, the body that
must be considered responsible for the
purposes of challenge shall be indicated.”

This legal provision paved the way for the
deployment of automation, linked not only to
procedural actions but also to substantive
decisions.® It is especially used in issuing

%0 https://espanadigital.gob.es/medida/operaciones-inteli
gentes-y-gobierno-del-dato.

1 Numerous examples of this trend can be found in the
regulations of Spain’s Social Security administration.
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administrative decisions that certify a person
meets the requirements to be a holder of
rights, such as municipal registration
certificates or in the automation of citizen
support services.

Similarly to the Social  Security
administration, the tax administration has been
implementing automated actions pursuant to
Article 96 of General Tax Law 58/2003.%2
With regards to software use, the law states
that “The electronic, computer, and telematic
programs and applications to be used by the
tax Administration in the exercise of its
powers must be previously approved by it in
the manner determined by regulation”. The
provisions for automation in the tax field
predate the integration of Generative Artificial
Intelligence (GenAl) and have enabled
procedural actions, such as issuing draft
returns for Personal Income Tax (IRPF) or
developing automations derived from Royal
Decree 1065/2007.%

Furthermore, it is noteworthy that
regulations on automation within the General
State Administration often do not specifically

See, for instance:

- Resolution of 9 April 2025, from the General Treasury
of the Social Security, establishing automated
processing for worker registration and de-registration
procedures.

- Resolution of 28 October 2024, from the National
Social Security Institute, regulating automated
processing for the correction of benefit applications
and for resolutions treating an application as
withdrawn.

- Resolution of 12 September 2024, from the General
Treasury of the Social Security, on the automated
processing for the refund of undue payments and other
financial restitutions.

- Resolution of 23 September 2024, from the General
Treasury of the Social Security, regarding the
automated processing for the annual regularization of
contributions for artists.

- Resolution of 23 September 2024, from the General
Treasury of the Social Security, regulating the
automated processing for the annual regularization of
contributions for bullfighting professionals.

- Resolution of 27 June 2024, from the General
Treasury of the Social Security, on automated
resolutions treating procedures as withdrawn within
the RE System.

- Resolution of 17 June 2024, from the General
Treasury of the Social Security, establishing
automated processing for setting deadlines for the
repayment of unduly received benefits.

%2 In the wording given by Law No. 13/2023, of 24

May, amending the General Tax Law in transposition of

Council Directive (EU) No. 2021/514, of 22 March

2021, amending Directive No. 2011/16/EU on

administrative cooperation in the field of taxation and

tax rules.

% BOE' of 5 September 2007.
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address the implications for administrative
silence.® This is not the only public
administration that has committed to RPA.
The Governing Council of the Junta de
Andalucia, in its agreement of June 20", 2023,
approved the Andalusian Artificial
Intelligence Strategy. The document includes
among its challenges the promotion of Al use
in Public Administration, which in turn
suggests the integration of RPA, a concept the
region’s Intelligent Automation Unit has
actively promoted.

Indeed, automation is here to stay, and its
integration is already a reality in the provision
of public services. One might expect this to
apply primarily to procedural actions rather
than substantive decisions, although the
former can certainly determine the adoption of
final administrative decisions.

It is significant to note that automation
applied to decision-making involves three
possible levels:

a) Non-Decisional Automation: The system
performs without any human intervention and
executes simple tasks.

b) Decision Support System (Augmented
Intelligence): The system guides decision-
making by suggesting the decision to be
adopted.

c) Solely Automated Decision-Making:
The system decides and thereby replaces
traditional administrative management.

While automation is becoming a standard
practice within Spanish administrative action,
scholarly  contributions on the issue
consistently highlight the need for human
supervision,® as an  essential  one.
Furthermore, the impact of automation on
administrative action must be evaluated,
especially with a view to avoiding biases
present in algorithmic programming.®

% Article 101 of RD 1065/2007 of 27 June.

> E. Gamero Casado, Automated decision-making
systems in Spanish administrative law, in Revista
General de Derecho Administrativo, n. 63, 2023.

% In this regard, Article 23 of the comprehensive Law
No. 15/2022 of 12 July is particularly relevant, as it
establishes a framework for the use of algorithms in the
public sector. It states: “Within the framework of the
National Artificial Intelligence Strategy, the Charter of
Digital Rights and the European initiatives around
Artificial Intelligence, public administrations will favor
the implementation of mechanisms so that the
algorithms involved in decision-making are used in
public administrations, take into account criteria of
minimization of bias, transparency and accountability,
whenever technically feasible. These mechanisms will
include their design and training data and address their
potential discriminatory impact. To achieve this end,
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As indicated above, among the automated
actions being widely deployed are those
dedicated to Citizen Support, often using
“bots” or digital communication tools. The
transformation of citizen support inexorably
involves integrating ‘“bots” that attempt to
provide automated, pre-trained responses,
going beyond the standard “Frequently Asked
Questions” (FAQ) sections on public
websites. The rationale is to automate
responses to improve service speed and
generate significant savings in time and costs
compared to personalized support. However,
the resulting improvement in service quality is
questionable, as users often find themselves in
infinite loops of automated menus or on
websites that fail to address their needs.

From an administrative standpoint, the
legal classification of responses given by a bot
deserves attention, as they constitute public
administration decisions. These are actions
that can produce legal effects because the
information they provide comes from official
and, theoretically, reliable  channels.
Nevertheless, their ~ function differs
significantly: providing information on legal
or procedural aspects is distinct from the de
facto issuance of administrative decisions,
such as granting an appointment. This
distinction connects to various legal scenarios,
ranging from the provisions on citizen access
to electronic media in Article 12 of Law
39/2015, to the classification of procedural
decisions (like assigning a file number), and
ultimately, to final administrative decisions
that could be generated by a bot.

When a “bot” carries out automated
actions, prior approval of the system and the
identification of the responsible body are
required. In the case of purely informational
bots, the issue of administrative silence does
not arise; however, it becomes a relevant
concern for decisional bots. The primary
problem emerges when the same bot performs
both informative and decisional functions, as

impact assessments will be promoted to determine
possible discriminatory bias. Public administrations,
within the framework of their competences in the field
of algorithms involved in decision-making processes,
will prioritize transparency in the design and
implementation and the ability to interpret the decisions
adopted by them. Public administrations and companies
will promote the use of ethical, trustworthy and
fundamental rights-respecting Artificial Intelligence,
especially following the recommendations of the
European Union in this regard a seal of quality of the
algorithms will be promoted.”
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the principles of algorithmic transparency and
interaction traceability could be violated. For
this reason, it is necessary to classify bots by
assessing not only their necessity but also
their appropriateness and the legal effects
inherent in their implementation within
administrative procedures.

1.3.3. Transparency Algorithmic and “Ex-
plainability” as Legal Imperatives and
Meaningful Human Control in Auto-
mated Decision-making

One of the principles that govern the
qualification of an ethical and trustworthy Al
is the need to guarantee algorithmic
transparency and the explainability of
automated decisions. In this context, the
establishment of regulatory sandboxes,
approved by Royal Decree 817/2023, takes on
special significance. These environments were
created to test compliance with the EU Al
Act, allowing public administrations and
private entities to participate as providers or
users of Al systems, thereby suggesting a
regulated and supervised path for these
technologies. This occurs within a framework
of technological advances that points towards
new approaches linked to forthcoming
improvements in quantum computing.®’

Regardless of the speed at which these
changes take place, it requires regulatory
measures to be at least adequate and
proportionate. This aligns with the “red queen
effect” theory in administrative law, which
posits that since technological acceleration is
relentless, the public sector must also
accelerate its proposal of solutions. These
solutions should not merely resolve existing
issues but anticipate future problems arising
from emerging technologies.

Failing this, full automation risks creating a
form of administrative opacity that would
undermine not only the justification for
administrative  decisions but also the
safeguarding of citizens’ rights. For instance,
citizens would be unable to comprehend the
rationale behind an “algorithmic

57 Royal Decree No. 936/2021 establishes the Quantum
ENIA project, which seeks to develop a quantum
computer and associated services, including the creation
of quantum algorithms applicable to real problems. This
project is relevant for public administrations, as they
could benefit from these advanced technologies {Royal
Decree No. 936/2021, of 26 October} (“The Quantum
ENIA proposal pursues three objectives: 1. To create a
high-performance quantum computer...”).
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administrative silence”, particularly as the
Administration can integrate  predictive
analytics for data governance that can forecast
not only the resolution of a procedure but also
the likelihood of future decisions being issued
in a similar vein. It is therefore essential to
ensure, as Magistrate Delgado Martin aptly
notes, a suitable governance framework for
the application of Al in the justice system.
This must consist of two core elements: first, a
proper regulatory framework to create legal
certainty while guaranteeing respect for
fundamental rights; and second, an
institutional context capable of progressively
addressing the technical and legal challenges
that will emerge during implementation.

In this context, administrative intervention
must pay particular attention to safeguarding
the principle of meaningful human control
(MHC). While not delving into the specifics
of “meaningful”, the gradation of human
intervention and supervision must be
sufficient to legitimate the use of any Al
system. This inherently necessitates a prior
assessment of the system’s potential impact.
This type of algorithmic impact assessment
(AIA) is already evident in legal systems such
as Canada’s, which integrates a model that
classifies Al impacts on a scale ranging from
level 1 (low impact) to level 4 (high impact).
Crucially, this assessment, stemming from the
2019 Directive on Automated Decision-
Making, also mandates that individuals be
notified when an automated system renders a
decision concerning them.

The search for principles to audit and
control algorithmic impact has also spurred
regulatory innovations, exemplified by
Singapore’s approach of including GenAl in
its framework and establishing voluntary
certification for Al systems to ensure the
explainability and transparency of their
decision-making.

2. Algorithmic Silence: new proposals
around the institution of administrative
silence

The institution of administrative silence is
one of the most emblematic in Spanish
Administrative Law.>® The fact that a Public

% For a foundational study on the concept of
administrative silence, see the doctoral thesis by V.
Aguado i Cudola, entitled Administrative Silence and
Inactivity, Contribution to the study of the passage of
time in the exercise of administrative functions,
supervised by Dr. T. Font i Llovet, University of
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Administration may not respond to a request,
yet have legal effects derive from that lack of
response, can create a perception of disregard
for the needs of citizens—even though this
mechanism is intended to safeguard the
general interest. As a substantial element of
the administrative procedure,®® administrative
silence has been described as a guarantee for
citizens, as it ensures that public authorities
always provide a response, whether expressly
or presumptively.

The legal fiction of considering the
Administration to have responded, even when
it has not done so expressly, is a concept that
has not gone unnoticed by public officials,
many of whom find the institution of
administrative silence to be a questionable
construct in  Spanish administrative law.
Article 21 of Law 39/2015 establishes the
general obligation of the Administration to
expressly resolve and notify decisions within
maximum deadlines; it is on this basis that
regulatory provisions assign legal effects to
this silence.

However, the regulation embodied in the
Common Administrative Procedure Law (Law
39/2015) has approached this concept as more
than a mere classification of the effects of
silence, positioning it as an element aimed at
improving administrative performance and
reducing the effects of  excessive
bureaucratization.

A maxim of perennial relevance states that
“where the law does not distinguish, we ought
not to distinguish™. It is worth reconsidering
whether the “We” in this statement now
applies not only to the human operator but
also to the technologically advanced operator
on which a decision-making body relies. In
other words, it is worth asking whether it is
possible to integrate the concept of
“Algorithmic Administrative silence” (AAS).

A combined consideration of two factors -
first, the formal assessment of the
preconditions for automation, and second, the
role of administrative silence - leads to a clear
conclusion: unless the automation is strictly
non-decisional, the final decision requires
human supervision. Consequently, the public
administration’s duty to resolve is not erased

Barcelona 1996. This thesis is considered a seminal
work in the doctrine, having inspired numerous
subsequent publications on the topic.

% As expressly stated in the explanatory memorandum
of Law No. 39/2015, of 1 October, on Common
Administrative Procedure.
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by a blind faith in technological acceleration;
rather, it is compromised if the supervising
official fails to act within the required
timeframe.

As has been discussed, it is possible that
automation may lead to robotic process
automation (RPA) that allows for decisions to
be made without direct human intervention. In
such cases, the institution of administrative
silence would seem obsolete. Consequently,
some scholars are calling for the
disappearance of administrative silence in a
scenario of RPA and Al application.®® The
reasoning is that not only is a machine
expected to always respond, but in the case of
GenAl, a response is almost always produced,
even if it is incorrect. The goal of the machine
is to answer what is asked, which can lead to
the creation of “hallucinations” and pose other
interesting administrative and  technical
challenges.

If this is the case, and if administrative
silence is indeed destined to disappear, the
implications of the new scenario are not
entirely encouraging. Machines can also make
errors or suffer technical failures that slow
down automated decision-making. This
occurs, as noted, without a graduated scale to
determine the necessary level of human
intervention required for alignment with
citizens’ rights and the principles of good
administration. It is for this reason that a form
of “algorithmic Administrative silence”(AAS)
can be anticipated, linked to two distinct
scenarios: first, the time required for human
supervision of an automatically adopted
decision, which can delay the administration’s
response time; and second, the possibility of a
technical failure that prevents the automation
from proceeding, leaving the citizen waiting
without information and unable to know the
reason for the silence, thereby generating
opacity.

While Articles 24 and 25 of Law 39/2015

8 M.L. Gomez Jimenez, Procedural automation and
electronic bias, the administrative procedure in the face
of artificial intelligence, Cizur Menor, Aranzadi 2021;
M. Sarasibar Iriarte, The integration of Artificial
Intelligence in Public Administration, Digital Law and
Innovation, in Digital Law and Innovation Review, no.
17, July-September 2023. (Paper in the same sense can
be seen at: www.uv.es/catedra-pagoda/es/actualidad/in
tegrando-inteligencia-artificial-administracion-miren-sar
asibar-1286053802801/Novetat.html?id=128615352181
.9; G. Chang Chuyes, Motivation and Artificial
Intelligence, in P. Varcarcel and F.L. Hernandez
Gonzalez (eds.), Administrative Law in the Era of
Artificial Intelligence, INAP, 2024, 351-360.
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establish a basic legal regime, numerous
procedural specializations exist that modify
both the meaning of administrative silence and
the integration of technology. Given that a
complete understanding of the technologies
used by public administrations is a formidable
challenge this analysis does not attempt a
comprehensive survey.®! Instead, it focuses on
a preliminary examination of key functions
and sectors where these legal and
technological issues are most pressing.

Thus, the conceptual framework of the
institution of administrative silence must first
be  reviewed within the  common
administrative procedure. Subsequently, this
framework must be analyzed in relation to
specific sectors and relevant issues in the
processes of automation and the application of
dedicated Al software.®? It is therefore
necessary to reflect on the foundational issues
underlying this discourse, regardless of the
perceived promises of techno-legal progress.

3. From the Mirage of Techno-Legal
progress to the Efficiency Paradox

The actions of public administrations,
aimed at serving the general interest, are
guided by the principles of objectivity,
efficiency, and full submission to the law, as
established in Article 103 of the Spanish
Constitution.%® Efficiency, in this context, is
understood as maximizing results while
minimizing the costs necessary to achieve
them. One of the most compelling arguments
for digitalization and, subsequently, the
automation of administrative procedures, has
been the promise of reducing costs and
resources while maximizing results - creating
an administration capable of significantly

61 The analytical framework for this paper draws on a
methodology previously developed by the author for
systematic construction in the field of home automation,
available at: https://risti-sostenible.es/ Furthermore, to
scope the present analysis, an Al-assisted process was
used to generate potential scenarios of Al applications
in public administration. The resulting repository, which
remains under construction, can be consulted at:
https://publaic-catalogue.lovable.app.

62 'We have returned to this issue in M.L. Gomez
Jimenez, Derecho Administrativo Domotico (in press),
2025.

8 Article 103 of the Spanish Constitution states that the
Public Administration serves the general interests
objectively, and in accordance with the principles of
action, among which are cited the principle of:
“efficiency, hierarchy, decentralization, de-
concentration and coordination with full submission to
the law and the Law.”
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improving user support and the delivery of
public services.

In 2018, Edward Tenner proposed what he
termed the “efficiency paradox”.%* His
suggestive  title  presented a critical
examination of the intense focus on being
efficient at all costs. For Tenner, efficiency -
understood as achieving greater results with
fewer costs - can lead to unexpected new
inefficiencies. His argument suggests that
while the short-term introduction  of
administrative automation may streamline
processes and  save  resources, it
simultaneously introduces other variables that
can be sources of greater inefficiency in the
long run.

In the efficiency paradox, technologically
driven decisions leave little room for the
human ability to provide reasoning or to
discretionarily choose the best path. This is
not merely a matter of identifying technical
errors or malfunctions, although that is also a
concern. Rather, it is about discerning other
effects that may only manifest themselves a
posteriori, such as algorithmic bias or the
implicit opacity of decision-making that
occurs at a speed preventing human operators
from explaining the foundational elements
that informed it.

In short, the efficiency paradox can be seen
as a paradox of the fourth industrial revolution
itself, rooted in a reliance on technology that
lacks empathy or creativity. It is a technology
that emulates rationality and its biases,
simplifies automation, and allows - within the
new framework of due administrative
procedure - for new realities such as the
“algorithmic administrative silence” (AAS)
referred to earlier. These new challenges,
ironically, risk making the administration
profoundly inefficient.

4. Conclusion

The emergence of generative artificial
intelligence within the regulatory framework
of administrative digitalization has not only
catalyzed decision-making in procedural
automation  but has also  motivated
unprecedented regulatory efforts within the
European Union, in accordance with the 2024
Al Act. In this scenario, the impact of Al on
the administrative procedure is framed not just
by when the public administration can

6 E. Tenner, The Efficiency Paradox: What Big Data
Can’t Do, New York, Alfred A. Knopf, 2018.
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integrate automation, but also by what effects
this technology may have.

Once the regulatory context has been
defined, it is necessary to identify the
challenges that technological innovation poses
in the strict scope of the administrative
procedure. This context helps to understand
not only changes in  administrative
organization - such as the creation of the
Spanish Agency for the Supervision of
Artificial Intelligence (AESIA) - but also the
different sectoral projections of an automated
administrative activity.

When a final administrative decision is
rendered by an automated Al system, the
applicability of the traditional concept of
administrative silence becomes questionable.
If the Administration is silent, it could be due
not only to substantive issues but also to
technical failures within the algorithmic
process. Thus, “Algorithmic Administrative
Silence” (AAS) would not just be a
consequence of the matters that frame the
administrative action.

The reasoning for this shift is clear: the
principle of Algorithmic Good Governance
(AGG) is aimed at achieving the general
interest, and  the improvements in
administrative  efficiency  derived from
automation should, in theory, eliminate the
scenario in which the administration fails to
respond. If this is the case, the traditional
institution of administrative silence would
become meaningless. However, one cannot
anticipate that administrative silence will
disappear entirely. Rather, it may re-emerge
due to new causes, such as technical criteria
linked to algorithmic programming or issues
unrelated to those that have traditionally
caused administrative delays.

It is therefore necessary to differentiate
between at least two implementations of
procedural automation: one in which the final
decision is generated by a machine (solely
automation), and one in which the decision is
still made by a human. A third possibility also
exists: a final decision that, even if generated
by a machine, requires human supervision for
its issuance. This dilemma highlights two
essential elements: a) the role of
administrative silence in the common
administrative procedure, and b) its projection
onto specialized procedures linked to sector-
specific regulations.

Given that administrative intervention must
occur within the context of a common
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procedure, it is this framework that should
include specific provisions to address these
new challenges. When this is not the case and
silence occurs within specialized procedures, a
form of “algorithmic administrative silence”
may arise from different casuistries, such as
technical ~ failures or even  normal
administrative performance. This represents a
de facto integration of automation’s effects
into administrative practice - not as a formal
institution, but as a real eventuality that
citizens may encounter.

Public authorities have a fundamental duty
to resolve all proceedings. Within the goal of
improving administrative efficiency,
shortening response times, and enhancing
management, GenAl presents itself as a
powerful ally. In this scenario the outcome of
automation should be linked to a new
configuration of administrative silence. This
configuration  should accommodate a
differentiated response, more connected to the
“efficiency paradox” than to the traditional
classification of a procedure where the Public
Administration has failed to comply with its
obligation to resolve expressly.

At this point, algorithmic programming is
key to understanding the effects on the
institution of administrative silence. Public
authorities must ensure transparent, objective
action and respect for the principle of legality.
Algorithmic programming, whether it is
considered material action or classified as
administrative action, will impact not only the
production of administrative decisions but
also the administrative procedure itself. For all
the foregoing reasons, there is a clear need for
a “good algorithmic administration” that can
guarantee  citizens’  rights under all
circumstances. The goal is to banish presumed
administrative decisions, which cause great
uncertainty for citizens in an era of legal
uncertainties and blind faith in technology.
This latter challenge, however, requires a
separate analysis, one that goes beyond the
scope of this paper, which may lead to the
development of a new paradigm: what could
be termed ‘Augmented Administrative Law’.
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Table 1: Principles of Algorithmic Good Governance (AGG)

AGA Principle

Main Meaning

Connection to EU
legislation / Reliable Al

Key aspects of implementation

ADM  systems must

and  Meaningful
Oversight by
Design

human control; Ensure
that supervisors have
authority, competence,
and  resources for
meaningful review.

(Human Supervision for
high-risk people); Trusted
Al (agency and human
oversight).

have a clear legal basis, Seen;rial' Pg};l;lRple Al(’)tf Clear legal authorization for the use of ADM,;

Leealit and and their 2252)(5)]? Al ? Aci Verification of algorithmic logic against legal
gany design/operation  must el . norms; Prohibition of systems that cannot comply

compliance . compliance (especially . . .

comply with all high-risk); Trustworthy Al (e.g., due to inherent biases that violate non-

applicable  substantive & ’ Y discrimination law).

and procedural laws. (legal)

Proactive disclosure of

r?lle);\rfin lgjge; provalr(ll(ei Arts. 13-15 GDPR; Law Public registries of ADM systems; Layered
Improved ersona%ize d Al, art. 86; Art. 41 CFR explanations (general information + specific
transparency and re)x Janations of (Duty to Reason); Reliable logic); Access to simplified models/standards
explainability planatio oy Al (transparency, where possible; Clear communication channels to

algorithmic contribution L .

to decisions; Approach explainability). request explanations.

to opacity.

Systems  designed to
Human  Agency facilitate effective GDPR, Art. 22(3); Al Law User-friendly interfaces for reviewers; Systems

that indicate uncertain or high-impact cases; Clear
protocols for intervention and override; Adequate
training and time allocation for supervisors;
Defining "significant" contextually.

and resources

challenge decisions
influenced by ADM and
algorithmic silence.

(transparency/explanation
rights, support for
challenge); Trustworthy Al
(Accountability, Redress).

General  Principle  of
Proactive identification Equality/Non- . . .
L . Discrimination; GDPR Bias impact assessments; Diverse and
P and mitigation of bias . . ; . .
Algorithmic (accuracy, fairness); Al Act representative data sources/evidence; Regular
L€ throughout the ADM . . . RO .
fairness and non- . ) (data quality, bias audits to detect discriminatory results;
L lifecycle; Ensure e . . . . .
discrimination . mitigation for high-risk Accessibility considerations (e.g., for people with
equitable outcomes and e . o
access individuals); Trustworthy disabilities).
’ Al (Equity, Diversity, Non-
discrimination).
Ensure technical Al  Law  (Robustness, Rigorous testing and validation; Security
P robustness,  accuracy, . . . . .
Algorithmic L . Precision,  Cybersecurity protocols; Contingency  plans (security
. reliability, security . N . - )
robustness, safety . for high risk); Trusted Al mechanisms, alternative procedures); System
. against threats and safe . .o .
and security modes of (Technical Robustness and performance monitoring; Mechanisms for safe
. . Security). override/shutdown.
operation/failure.
rce]seac:nsil?itltirtlbun?on t}(::: General  Principle  of
ulI:lic Y authority: Accountability; Law Al Definition of roles and responsibilities for ADM
o p . L0 (Registration, implementation/monitoring; ~ Complete  and
Responsibility Allowing the auditing . . . .
o . Documentation for high- immutable record of system operations and
and traceability and reconstruction of . A . . . . .
.. risk persons); Reliable Al decisions; Keep detailed technical documentation
decisions through o . .
. . . (Accountability, accessible for auditing.
registration/documentati .
Traceability).
on.
Art. 47 CFR (Effective
Provide accessible and Reme.dy); GDPR, _ A.rt. Clegr procedures for ﬁ}lpg ?omplamts/appeals
effective mechanisms fo 22(3); Artificial against automated decisions; Access to the
Contestability Intelligence Law information needed for the challenges; Potentially

specialised review bodies or judicial training in
ADM matters; Mechanisms to denounce and
address algorithmic silence.

Source: Authors' elaboration with support from GenAl




