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1. Introduction 

1.1. Foreword 

The issue of the framework regulating 
privacy in the relationship between the 
regional legislative assemblies and the 
autonomous provinces of Trento and Bolzano1 
and their regional/provincial guarantor bodies 
(also called independent regional/provincial 
bodies or guarantors or authorities) is a terrain 
still little explored by Italian scholarship and 
caselaw. However, it is becoming increasingly 
important in the light of recent innovations, 
especially those introduced by Article 262 of  

 
* Article submitted to double-blind peer review.  
1 Hereinafter, we shall refer to this ambivalence, for the 
sake of exposition, as “regional/provincial”. Also from 
now on the passages enclosed in quotation marks (“...”) 
from various authors, authorities and entities cited, unless 
otherwise indicated, are the result of the author’s own 
translation from the original language. 
2 In particular, paragraph 1 of Article 26 GDPR 
introduces an explicit regulation of joint controllership: 
“Where two or more controllers jointly determine the 
purposes and means of processing, they shall be joint 

 
the Regulation (EU) n. 2016/679 GDPR, and 
is particularly felt, especially by the parties 
involved, given its significant implications in 
terms of accountability. The purpose of this 
paper is, without any claim to being 
exhaustive, is to delve into the qualification of 
this relationship between regional/provincial 
councils and their guarantor bodies with 
regard to the processing of personal data. 

In order to examine the subject, it will first 
be necessary to provide, in addition to a brief 
reminder of the role and functions of the 
regional/provincial legislative assemblies, a 
public law framework of the legal nature of 

 
controllers. They shall in a transparent manner determine 
their respective responsibilities for compliance with the 
obligations under this Regulation, in particular as regards 
the exercise of rights of the data subject and their 
respective duties to provide the information referred to in 
Articles 13 and 14, by means of an arrangement between 
them unless, and in so far as, the respective 
responsibilities of the controllers are determined by 
Union or Member State law to which the controllers are 
subject. The arrangement may designate a contact point 
for data subjects”. 
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the regional/provincial guarantors, established 
by means of legislative or statutory provisions 
by all the regions and autonomous provinces, 
in a jumbled manner, with different tasks and 
heterogeneous designations, thus also 
outlining the characteristics of the relationship 
between the former and the latter, with 
particular attention also to the caselaw.3 

The analysis will then focus on personal 
data processing, with an upstream 
examination of the different possible 
configurations of the relationship between 
legislative assemblies and guarantor bodies: 
joint controllership, autonomous 
controllership or other figure.4 A look at a 
number of rulings by the Garante per la 
Protezione dei dati personali (Italian Data 
Protection Authority5) and the CJEU will 
serve as further orientation for the 
investigation, while brief references to other 
European realities may lead to useful 
reflections,6 while a brief examination of other 
European regions on this matter could yield 
valuable insights.7 

The issue of the privacy framework of the 
relationship under review is particularly 
interesting precisely because of the absence of 
any specific pronouncements on the subject by 
the Garante, at least until this year, when the 
Opinion “parere sullo schema di Regolamento 
per la disciplina dei criteri e delle modalità del 
trattamento dei dati personali di cui alla legge 
regionale 28 agosto 2001, n. 17 (Disciplina 
del funzionamento dell’ufficio del difensore 
civico. Abrogazione della legge regionale 2 
marzo 1992, n. 5 (istituzione del difensore 
civico)) del Consiglio regionale della Valle 
d’Aosta” of 21 March 2024 was issued, a full 
six years after the GDPR came into force.8 
This measure represents an important point of 
reference, which has finally established, on 

 
3 See Sections 1.2, 1.3 and 1.4. 
4 See Section 2.1. 
5 Hereinafter, we shall refer to this authority, for 
convenience of exposition, also simply by the term 
“Garante”. 
6 See section 2.2 below. 
7 See section 2.3 below. 
8 Garante per la Protezione dei dati personali, Parere 
sullo schema di Regolamento per la disciplina dei criteri 
e delle modalità del trattamento dei dati personali di cui 
alla legge regionale 28 agosto 2001, n. 17 (Disciplina 
del funzionamento dell’ufficio del difensore civico. 
Abrogazione della legge regionale 2 marzo 1992, n. 5 
(istituzione del difensore civico)) del Consiglio regionale 
della Valle d’Aosta, doc. web n. 10010558, 21 March 
2024, available at: www.garanteprivacy.it/home/docweb 
/-/docweb-display/docweb/10010558 (last accessed on 30 
September 2024). 

the one hand, some explicit indications 
addressed to all the regional/provincial 
legislative assemblies,9 without, on the other 
hand, fully illuminating all the nuances that 
characterize the issue. The arguments and 
conclusions of the Garante in this intervention 
will therefore be analysed.10 

Despite an initial (partially) clarifying 
pronouncement by the Garante, it will be 
explained that doubts still persist as to the 
nature of this relationship at the level of data 
processing. In this regard, the essay examines 
the solution proposed by the Authority, 
considering its potential shortcomings, and 
offers both critical analysis and constructive 
suggestions for de iure condendo solutions for 
an optimal management of the processing of 
personal data in the context of the relationship 
between legislative assemblies and guarantor 
bodies, in the context of unifying similar legal 
provisions.11 

1.2. Overview of the role and functions of 
regional/provincial legislative 
assemblies 

We now proceed to trace the substantive 
perimeter of the issue, delineating its area of 
inquiry. This is essential to better understand 
the privacy arrangements among the parties 
involved, given that these arrangements, as it 
is well-known, are based on the factual 
relationship,12 based on the “concrete 
circumstances regarding the relationship 
between the parties, based on a substantive 
(rather than merely formal) analysis, taking 

 
9
 Garante per la Protezione dei dati personali, Parere 

sullo schema di Regolamento per la disciplina dei criteri 
e delle modalità del trattamento dei dati personali di cui 
alla legge regionale 28 agosto 2001, n. 17 (Disciplina 
del funzionamento dell’ufficio del difensore civico. 
Abrogazione della legge regionale 2 marzo 1992, n. 5 
(istituzione del difensore civico)) del Consiglio regionale 
della Valle d’Aosta, 2: “... also with a view to providing 
uniform indications useful to other homologous regional 
experiences ...”. 
10 See sections 2.4 and 2.5 below. 
11 See Sections 3.1 and 3.2. 
12 In the Guidelines No. 7/2020 of the European Data 
Protection Board (EDPB), “concetti di titolare del 
trattamento e di responsabile del trattamento ai sensi del 
GDPR”, 7 July 2021, par. 3.2.1, subpar. 52, 19, available 
at: www.edpb.europa.eu/our-work-tools/our-documents/ 
guidelines/guidelines-072020-concepts-controller-and-pr 
ocessor-gdpr_en (last accessed on 30 September 2024), 
an essential practice document on the subject, it is 
indicated that the “The assessment of joint controllership 
should be carried out [but this can be extended to all 
privacy relationships, author’s note] on a factual, rather 
than a formal, analysis of the actual influence on the 
purposes and means of processing”. 
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into account the actual influence exerted on 
the purposes and means of the processing”.13 

From the outset, the subject is complex and 
multifaceted, addressed by the scholarship in a 
significant but fragmentary manner. 

The two main subjects of the survey are, on 
the one hand, the regional/provincial councils 
and, on the other hand, the guarantor bodies. 

The scholarship concerning the role and 
functions of regional/provincial legislative 
assemblies is a veritable mare magnum.14 In 
any case, it is deemed useful to provide a brief 
outline of this particular regional/provincial 
body in order to correctly frame the 
underlying privacy issues. 

The Regional/Provincial Council, as it is 
well known, is the “highest legislative and 
representative body of the regional”15 or 

 
13 Garante per la Protezione dei dati personali, Parere 
sullo schema di Regolamento per la disciplina dei criteri 
e delle modalità del trattamento dei dati personali di cui 
alla legge regionale 28 agosto 2001, n. 17 (Disciplina 
del funzionamento dell’ufficio del difensore civico. 
Abrogazione della legge regionale 2 marzo 1992, n. 5 
(istituzione del difensore civico)) del Consiglio regionale 
della Valle d’Aosta, 3. 
14 For reasons of space and purpose, this paper cannot 
give a precise account of the extensive bibliography that 
has now developed on the functions of the council. See, 
ex multis, D. Girotto, Il ruolo del Consiglio 
nell’evoluzione della forma di governo della Regione, in 
Regioni, vol. 4, 2023, 629-648; E. Balboni and M. Carli, 
Diritto regionale, Le autonomie regionali, speciali e 
ordinarie, Turin, Giappichelli, 2022; G. Masciocchi, 
Diritto regionale e degli enti locali, Turin, Giappichelli, 
2012; M. Carli (ed.), Il ruolo delle assemblee elettive – 
Vol. 1. La nuova forma di governo delle regioni, Turin, 
Giappichelli, 2001; T. Groppi and M. Olivetti (eds.), La 
Repubblica delle autonomie. Regioni ed enti locali nel 
nuovo titolo V, Turin, Giappichelli, 2003; M. Carli, Art. 
121-122, in G. Branca (ed.), A. Pizzorusso (continued 
by), Comm. Cost., Bologna-Rome, 1990, 1 and ff.; M. 
Olivetti, Nuovi Statuti e forma di governo delle Regioni. 
Verso le Costituzioni regionali?, Bologna, Il Mulino, 
2002; C. Padula, Art. 121, in S. Bartole and R. Bin (eds.), 
Comm. breve Cost., Padua, 2008, 1098 and ff.; L. 
Ronchetti, Le assemblee regionali nella forma di governo 
regionale, in S. Mangiameli (ed.), Il regionalismo 
italiano dall’Unità alla Costituzione e la sua riforma, 
Milan, n. 1, 2012, 307 and ff.; S. Troilo, L’articolazione 
della forma di governo regionale dopo l’adozione dei 
nuovi statuti ordinari, tra uniformità del modello e spunti 
di differenziazione nei singoli enti territoriali, in 
Federalismi.it, n. 2, 2012, available at: www.federalismi 
.it/nv14/articolo-documento.cfm?Artid=19457&content= 
L%E2%80%99articolazione%2Bdella%2Bforma%2Bdi
%2Bgoverno%2Bregionale%2Bdopo%2Bl%E2%80%99
adozione%2Bdei%2Bnuovi%2Bstatuti%2Bordinari%2C
%2Btra%2Buniformit%C3%A0%2Bdel%2Bmodello%2
Be%2Bspunti%2Bdi%2Bdifferenziazione%2Bnei%2Bsi
ngoli%2Benti%2Bterritoriali&content_author=Silvio%2
BTroilo (last accessed on 30 September 2024). 
15 T. Martines, Consiglio regionale, in Enciclopedia del 
diritto, Vol. XXI, Milan, 1961, 268; for a recent study on 
the nature of regional councils, D. Girotto, Il ruolo del 

provincial legal entity, as provided for by the 
Constitution in Article 121, paragraphs 1 and 
2, exercises as its main task the legislative 
power, attributed by the Constitution to the 
Region/Province16 (and also by the Statute of 
Autonomy in the case of regions with a 
special statute and in the case of the 
autonomous provinces of Trento and 
Bolzano). In addition, it exercises numerous 
other functions, some of which are defined as 
“constitutional” insofar as they involve “the 
participation of the regional authority in 
important moments of the political and 
institutional life of the country”.17 These 
functions therefore go beyond the 
regional/provincial perimeter. Other functions, 
the ones that are most relevant for the 
purposes of this analysis, do not have the 
characteristics of “constitutional functions”, as 
they are aimed, at least prima facie, at 
affecting not the life of the entire Republic, 
but rather the political-institutional life of the 
region/province, established first and foremost 
by regional laws, and in particular by the 
statute. These are the determination of the 
regional political direction and the 
performance of control functions over the 
activities of the regional government,18 but 
also functions to evaluate the effects of 
regional policies and functions in the area of 
budgetary, administrative, accounting, 
patrimonial and organisational autonomy. The 
councils’ additional functions prominently 
include “guaranteeing structures and 
personnel to various bodies, established either 
by choice of the region or as fulfilment of an 
obligation imposed by state laws”.19 

 
Consiglio nell’evoluzione della forma di governo della 
Regione. 
16 E. Balboni and M. Carli, Diritto regionale, Le 
autonomie regionali, speciali e ordinarie, 65-70; D. 
Girotto, Il ruolo del Consiglio nell’evoluzione della 
forma di governo della Regione, 632-638. 
17 F. Rescigno, Le “funzioni costituzionali” delle Regioni 
fra previsione ed attuazione, Turin, Giappichelli, 2001, 
XI. 
18 D. Girotto, Il ruolo del Consiglio nell’evoluzione della 
forma di governo della Regione, 638-643. These 
functions are carried out through the exercise of the 
special right to information granted to regional/provincial 
councillors and the assembly discussion of issues deemed 
important by means of a series of legal instruments 
(interrogations, interpellations, motions and resolutions), 
with opinions by the standing commissions and with the 
establishment of special study or investigation 
commissions. 
19 E. Balboni and M. Carli, Diritto regionale, Le 
autonomie regionali, speciali e ordinarie, 73. 
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1.3. A look at the nature of the guarantor 

bodies of regional/provincial councils 

Having outlined, albeit briefly, the relevant 
function of the regional/provincial legislative 
assemblies, the regional/provincial guarantor 
bodies now come into focus. 

The so-called independent administrative 
authorities, forerunners of the 
regional/provincial bodies, on which we can 
only refer to the vast scholarship,20 will not be 
the direct object of this analysis. In any case, 
it is important to note that the history of 
regional/provincial bodies has its roots in that 
of its state “big brothers”.21 

Instead, the focus of this paper will be on 
regional/provincial guarantor bodies. These 
are heterogeneous authorities, among which 
the Ombudsman22 stands out, the oldest and 

 
20 For more in-depth studies on independent 
administrative authorities, see the recent works by M. 
Gerardo, Autorità Amministrative Indipendenti. 
Caratteri, tipologie, procedimenti in attribuzione e tutele 
giurisdizionali, in Rassegna Avvocatura dello Stato, vol. 
4, 2022, 253-298; F. Takanen, Le Autorità amministrative 
indipendenti, Padua, Cedam, 2022; see also, ex multis, 
the recent Italian Constitutional Court Judgment No. 13 
of 2019, available at (permalink): 
www.gazzettaufficiale.it/eli/id/2019/02/06/T-190013/s1; 
and Civil Court of Cassation, Sec. II, Judgment No. 4, 3 
January 2019. 
21 For an in-depth study on the origins of state and 
regional guarantee bodies, which start as known from the 
figure of the ombudsman, see the interesting review 
made by the Lazio Regional Administrative Court, in 
Judgment No. 139 of 2009, available at: www.giustizia-
amministrativa.it/web/guest/dcsnprr?p_p_id=GaSearch_I
NSTANCE_2NDgCF3zWBwk&p_p_lifecycle=0&p_p_s
tate=normal&p_p_mode=view&_GaSearch_INSTANCE
_2NDgCF3zWBwk_javax.portlet.action=searchProvvedi
menti&p_auth=jr8uKQJF (last accessed on 30 September 
2024). For detailed doctrinal analysis of the topic, see, ex 
multis, F. Takanen, Le Autorità amministrative 
indipendenti, 2 and ff.; N. Posteraro, La “reviviscenza” 
dell’istituto della difesa civica alla luce della legge Gelli-
Bianco: il Difensore civico regionale quale garante del 
diritto alla salute, in Federalismi.it, focus Osservatorio 
di diritto sanitario, 21 March 2018, chapter 2, 4 and ff. 
and footnote No. 12, available at: www.federalismi 
.it/nv14/articolo-documento.cfm?Artid=36048&edoc=&t 
it=La%20%27riviviscenza%27%20dell%E2%80%99istit
uto%20della%20difesa%20civica%20alla%20luce%20de
lla%20legge%20Gelli-Bianco:%20il%20Difensore%20ci 
vico%20quale%20garante%20del%20diritto%20alla%20
salute (last accessed on 30 September 2024); G. Gardini, 
La difesa civica in Italia: luci ed ombre, dattiloscritto, 
Universidad de Jaén, 13-14 March 2014, available at: 
www.assemblea.emr.it/garanti-migrato/notizie/la-difesa-
civica-in-italia-luci-e-ombre (last accessed on 30 
September 2024); D. Borgonovo Re, Il difensore civico 
nell’ordinamento italiano. Origine ed evoluzione 
dell’istituto, Trento University, 2010. 
22 For in-depth scholarship on the ombudsman, see S. 
Piazza, Autorità indipendenti e difensori civici, Padua, 
Cleup, 2000; D. Borgonovo Re, Il difensore civico 

most emblematic figure, on the model of 
which most of the other guarantors have also 
twinned, and which will also be taken into 
consideration in this paper as a general 
reference model. But the bodies are varied: 
among them are, for example, the “Garante 
dei diritti dei detenuti”, the “Garante dei diritti 
dei minori”, the “Autorità per le minoranze 
linguistiche”, the “Consigliera/e di parità”, the 
“Commissione provinciale pari opportunità”, 
the “Forum trentino per la pace e i diritti 
umani”, just to mention the authorities of the 
Trentino provincial council.23 The list is rather 
long and varies from Region to Region,24 
including the Garante per l’infanzia e 
l’adolescenza,25 the regional Garante per la 
tutela delle vittime di reato,26 the regional 
Garante dei diritti delle persone detenute o 
privati della libertà personale,27 etc. A 
partially different discussion will have to be 

 
nell’ordinamento italiano. Origine ed evoluzione 
dell’istituto. In this work, the term “Ombudsman” will be 
used, although it is important to note that the Italian 
equivalent is “Difensore civico”. 
23 The bodies listed can be found on the website of the 
Provincial Council of Trento, in the section “at the 
Council”, at: www.consiglio.provincia.tn.it (last accessed 
on 30 September 2024). 
24 With very differentiated regulatory implementations. 
For example, the decision to establish the figure of the 
Ombudsman did not occur harmoniously and at the same 
time in all the regions, as will also be mentioned in 
section 2.2 of this paper. With regard to many other 
ombudsmen figures, the individual regions also had to 
decide whether to set up autonomous figures or to confer 
new tasks on the ombudsman already established by 
them. In this regard, reference is made to what was stated 
plastically by the Ombudsman of the Basilicata Region in 
his 2019 report, available in Documents of the Chamber 
of Deputies, XVIII Legislature, doc. CXXVIII, No. 18, 
part III, 33-48, available at: www.camera.it/leg18/491? 
idLegislatura=18&categoria=128&tipologiaDoc=docume
nto&numero=018&doc=pdfel (last accessed on 30 
September 2024): “In recent years, on the one hand there 
has been a tendency on the part of some Regions to 
fragment the figures of guarantees to an excessive degree 
(there has even been talk of an animal ombudsman), and 
on the other hand there has been an attempt to centralise 
too many and varied functions in the same authority. In 
support of the political choice of merging various 
guarantors is often implied an economic motivation: the 
need to contain public expenditure”. 
25 For example, provided for by the Lombardy Region, 
see the website available at: www.garanteinfanzia. 
regione.lombardia.it/wps/portal/site/garante-infanzia-e-ad 
olescenza (last accessed on 30 September 2024). 
26 For instance, provided for by the Liguria Region, see 
the website available at: www.regione.liguria.it/homepag 
e-diritti-pari-opportunita/cosa-cerchi/garante-tutela-vitti 
me-reato.html (last accessed on 30 September 2024). 
27 For example, provided for by the Calabria Region, see 
the website available at: www.consiglioregionale.calabria 
.it/portale/Istituzione/GaranteDetenuti/GaranteDetenuti 
(last accessed on 30 September 2024). 
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carried out, on the side, for the 
Regional/Provincial Communications 
Committee (Co.re.com.), given its peculiar 
nature and its special relationship also with 
the independent administrative authority 
Autorità per le garanzie nelle comunicazioni 
(AGCOM), the Italian Communications 
Authority.28 

To enable a greater understanding of the 
nature of the bodies and their relationship with 
the regional/provincial councils, a useful 
framework can be provided here by the so-
called “Linee di indirizzo delle regioni e delle 
province autonome di Trento e Bolzano in 
merito alla disciplina degli organi di garanzia: 
“difensore civico, garante per l’infanzia e 
l’adolescenza, garante dei diritti dei detenuti”, 
contained in the Agenda No. 3 of 2019,29 
approved on 26 September 2019 on the 
proposal of the Coordination of regional 
guarantor bodies, by the Plenary Assembly of 
the Conferenza dei Presidenti delle Assemblee 
delle Regioni e delle Province autonome 
(Conference of Presidents of the Legislative 
Assemblies of the Regions and Autonomous 
Provinces),30 where concise and insightful 

 
28 See section 2.1 of this paper. 
29 The Agenda No. 3/2019 can be found in the online 
archive of the Conferenza dei Presidenti delle Assemblee 
delle Regioni e delle Province autonome, in the 
transparent administration section of the website, in 
particular at: https://old.parlamentiregionali.it/dbdata/doc 
umenti/[5d933137cffc4]linee_indirizzo_organi_di_garan
zia_26.09.19_esiti.pdf (last accessed on 30 September 
2024). This is a text aimed at ensuring greater uniformity 
in regional/provincial legislation concerning guarantor 
bodies. 
30 The Conferenza dei Presidenti delle Assemblee 
legislative delle Regioni e delle Province autonome, also 
known as the Conferenza dei Parlamenti regionali, is a 
body, set up on 14 January 1994, with the task of 
enhancing the role of the Italian regional/provincial 
legislative assemblies, promoting coordination and the 
exchange of experience between them, safeguarding the 
role of democratic representation and the prerogatives of 
the elected assemblies, improving the quality of regional 
legislation and developing the functional autonomy of 
the assemblies: it is not a legislative body and does not 
have the power to enact legislation; however, it plays an 
important role in coordinating the activities of the 
assemblies and promoting the harmonisation of regional 
legislation, organising meetings and conferences to 
discuss issues of common interest, drafting documents 
and proposals to be submitted to the government, 
parliament and other central state bodies, promoting the 
exchange of information and best practices among the 
assemblies, and collaborating with European and 
international institutions. This can be read in the relevant 
section of the website of the Conferenza dei Parlamenti 
regionali, which can be found at: 
www.parlamentiregionali.it/storia (last accessed on 30 
September 2024). It is also important to note that an 

remarks were formulated, in the absence of a 
precise legal framework of reference, 
regarding the legal qualification of the 
guarantor bodies and the relationship with the 
regional/provincial assemblies. This is a 
document of practice, a soft law measure, 
which nevertheless lends itself to precisely 
outlining the role and functions of the 
regional/provincial guarantor bodies. These 
guidelines have been drafted with reference to 
the figures of the Ombudsman, the Garante 
per l’infanzia e l’adolescenza and the Garante 
dei diritti dei detenuti, but can be extended, 
mutatis mutandis, to other various figures.31 

It should be noted, first of all, that the 
national legislature has delegated the 
regulation of regional guarantor bodies to the 
statutory and legislative competence of the 
regions, providing only a few general 
principles in this regard, despite sometimes 
delegating specific tasks directly to regional 
bodies.32 In general, it can be observed that, 
by their own choice, the autonomous 
regions/provinces have frequently introduced 
ombudsmen, to assist citizens in taking action 
against regional/provincial maladministration, 
and other guarantors, including those for 
minors, prisoners, personal rights and children 
and adolescents, while other bodies have been 

 
interregional working group on privacy is also 
established at the Conferenza dei Parlamenti regionali 
itself, see: www.parlamentiregionali.it/gdl-privacy (last 
accessed on 30 September 2024); on the subject see also 
the reference in E. Balboni and M. Carli, Diritto 
regionale, Le autonomie regionali, speciali e ordinarie, 
59-60. 
31 Conferenza dei Presidenti delle Assemblee delle 
Regioni e delle Province autonome, Agenda Order No. 
3/2019, 2; on this point, see, albeit in the area of 
transparency protection, ANAC Resolution No. 622 of 8 
June 2016, available at: www.anticorruzione.it/-/parere-
sulla-normativa-n.-622-del-08/06/2016-rif.-ag-95/2015/a 
c-1 (last accessed on 30 September 2024). 
32 Conferenza dei Presidenti delle Assemblee delle 
Regioni e delle Province autonome, Agenda No. 3/2019, 
2: on this point, article 25 of Law No. 241 of 1990 
(“Nuove norme in materia di procedimento 
amministrativo e di diritto di accesso ai documenti 
amministrativi”), Legislative Decree No. 97 of 2016 on 
civic access, article 36 of Law No. 104 of 1992 on the 
possibility of forming a civil party in proceedings in 
which the injured party is a disabled person, article 2 of 
Law No. 24 of 2017 on the functions of the Garante per il 
diritto alla salute; as regards the Garante dell’Infanzia, 
article 3 of Law No. 112 of 2011, article 11 of Law No. 
47 of 2017; as regards the Garante dei diritti dei detenuti, 
article 12-bis of Decree-Law No. 207 of 30 December 
2008, converted into Law No. 14 of 2009. With regard to 
the Consigliere di parità, see Article 12 of Legislative 
Decree No. 198 of 11 April 2006 “Codice delle pari 
opportunità tra uomo e donna”. 
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set up to comply with state laws, such as the 
regional/provincial communications 
committees, equal opportunities commissions 
and the taxpayer’s guarantor.33 

The lack of an organic and unitary 
regulatory framework of reference has led, on 
the one hand, to a lack of homogeneity in the 
approach to the matter by the regions and 
autonomous provinces in many respects and, 
on the other hand, has made the precise legal 
definition of the guarantor bodies 
problematic.34 

However, some common aspects can be 
outlined, which make it possible to frame the 
nature of these bodies and qualify the 
relationship between the parties for the 
purposes of this analysis. It should also be 
recalled that, according to authoritative 
scholarship, the activities and powers of these 
guarantor bodies are diverse “but they still 
refer to the Regional Councils, which are 
responsible for appointments and the 
verification of the activities carried out”.35 

The regions and autonomous provinces set 
up specific bodies within their councils for the 
public protection and guarantee of the rights 
and legitimate interests of citizens, at the level 
of their statutes, and governed by specific 
regional laws.36 These bodies have specific 
characteristics due to the institutional mission 
they are called upon to perform, with a 
specific name, and the entities to which they 
belong guarantee, by means of regional 
statutes or regional laws, their complete 
functional and operational autonomy (it is 
commonly found “financial and organisational 
autonomy”37), often explicitly excluding any 
form of hierarchical or functional 
subordination and ensuring the performance 

 
33 E. Balboni and M. Carli, Diritto regionale, Le 
autonomie regionali, speciali e ordinarie, 73. 
34 Conferenza dei Presidenti delle Assemblee delle 
Regioni e delle Province autonome, Agenda No. 3/2019, 
3. 
35 E. Balboni and M. Carli, Diritto regionale, Le 
autonomie regionali, speciali e ordinarie, 73. 
36 Conferenza dei Presidenti delle Assemblee delle 
Regioni e delle Province autonome, Agenda No. 3/2019, 
5. 
37 See, as a paradigmatic example, Regional Law No. 13 
of 31 March 2005, Statute of the Emilia-Romagna 
Region, Article 70, paragraph 1: “The Ombudsman is an 
autonomous and independent body of the Region, which 
is granted its own financial and organisational 
autonomy”; the Law is available at: https://demetra.regio 
ne.emilia-Romagna.it/al/articolo?urn=er:assemblealegisla 
tiva:legge:2005;13&dl_t=text/xml&dl_a=y&dl_id=10&p
r=idx,0;artic,0;articpartial,1&anc=tit8 (last accessed on 
30 September 2024). 

of their functions in full freedom, 
independence and effectiveness.38 It is 
important to point out that the regions and 
autonomous provinces normally provide the 
competent offices of the bodies de quibus with 
adequate human and instrumental resources, 
while by a certain fixed date each year the 
guarantor bodies submit a detailed programme 
of activities to the Presidency Office of the 
respective legislative assembly to which they 
belong, which is examined and followed by 
indications given to the administration for the 
purpose of making available to the relevant 
structures, compatibly with the council’s 
possibilities, the necessary staffing and 
financial allocations to achieve the objectives 
proposed in the annual programme.39 In 
addition, the guarantor bodies must compile 
an annual report on their work: e.g. the 
Ombudsman sends an annual report to the 
President of the Regional/Provincial Council 
on the activity carried out in the previous year, 
with any proposals for both regulatory and 
administrative innovations, with a value that is 
not only documentary of the activity carried 
out, but also propositional, which highlights 
the close connection between the guarantor 
body and the Regional/Provincial Legislative 
Assembly, which also generates a virtuous 
circle whereby the latter, through the report of 
the former, can, “with its legislative power, 
put in place the necessary acts for a better 
protection of citizens’ rights”.40 

The legal framework of the bodies does 
indeed present profiles of uncertainty.41 This 
is also due to the heterogeneity of the areas in 
which various authorities have pronounced 
themselves on the subject. The doctrine in any 
case points out certain distinctions from the 
independent administrative authorities proper 
(the national ones), in that the regional 
guarantor bodies do not have sanctioning 
powers for unlawful conduct, nor do they 

 
38 Conferenza dei Presidenti delle Assemblee delle 
Regioni e delle Province autonome, Agenda No 3/2019, 
5. 
39 Conferenza dei Presidenti delle Assemblee delle 
Regioni e delle Province autonome, Agenda No. 3/2019, 
8. 
40 See again the description of the institution by the 
Ombudsman of the Molise Region on its institutional 
website, available at: www.regione.molise.it/flex/cm/pag 
es/ServeBLOB.php/L/IT/IDPagina/1323 (last accessed 
on 30 September 2024). 
41 Conferenza dei Presidenti delle Assemblee delle 
Regioni e delle Province autonome, Agenda No. 3/2019, 
3. 
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issue measures that can be challenged in 
court.42 

On this issue, it is appropriate to refer to 
the relevant caselaw. 

1.4. (continued) Case law and administrative 
decisions on the subject 

Looking more closely at the various 
judgements on the subject, first and foremost, 
in order of time, the interesting Judgment No. 
139 of 2009 of the Lazio Regional 
Administrative Court (TAR Lazio) stands out. 
This Judgment outlines the ombudsman, a 
guarantor body, as a figure that cannot be 
classified “neither in the governing body nor 
in the purely administrative body”, but which 
can be associated with the definition 
“endorsed by the art. 11 of the Testo Unico 
degli Enti Locali, of the supreme guarantor of 
the independence and impartiality of the 
actions of the body in which he/she is 
appointed, and which can be identified as an 
authority”. This Judgment, we recall, refers to 
the municipal ombudsman,43 but the reasoning 
can also be extended to the regional/provincial 
Ombudsman.44 

The Italian Constitutional Court has ruled 
on the subject several times. In its Judgment 
No. 482/1995,45 the Constitutional Court 
clarified that “the powers of the authority do 
not replace or substitute any active 

 
42 See in this regard G. Gardini, La difesa civica in Italia: 
luci ed ombre. 
43 Figure deleted by Article 2, paragraph 186(a) of Law 
No. 191 of 23 December 2009. But see the regional Law 
of Trentino-South Tyrol 3 May 2018, No. 2 (Codice degli 
enti locali della Regione autonoma Trentino-Alto Adige), 
Article 17: “1. The municipal statute may provide for the 
institution of the ombudsman who plays the role of 
guarantor of impartiality and good performance of the 
municipal administration, reporting, also on his/her own 
initiative, abuses, dysfunctions, shortcomings and delays 
of the administration towards citizens. In such a case, the 
Statute regulates the election, prerogatives and means of 
the ombudsman as well as his/her relations with the 
municipal council and the municipal board. 2. In the case 
of the constitution of a union of municipalities, pursuant 
to Article 37, the statute of the union may provide, inter 
alia, for a single ombudsman for all the municipalities 
participating in the union. 3. The statutes may also 
provide for this institution to be activated by means of an 
agreement with the ombudsman operating, in accordance 
with the respective regulations, in the territory of the 
autonomous province of Trento or Bolzano, or by means 
of an agreement with a municipality that has already 
established an ombudsman”. 
44 Conferenza dei Presidenti delle Assemblee delle 
Regioni e delle Province autonome, Agenda No. 3/2019, 
3. 
45 Judgment available at (permalink): www.gazzettauffi 
ciale.it/eli/id/1995/11/15/095C1448/s1. 

administrative or supervisory competence; 
they express a guarantee function, by reason 
of which the body’s independence is 
configured”. In judgements No. 112/2004,46 
No. 173/200447 and No. 167/2005,48 the 
regional ombudsman is referred to as the 
“body responsible for supervising the work of 
the regional administration with limited tasks 
of reporting administrative malfunctions”.49 
Additional pertinent and noteworthy 
judgements issued by the Constitutional Court 
include Judgments No. 313/200350 and No. 
326/2010,51 which reaffirm the entitlement of 
regional/provincial Ombudsman bodies to 
functions that are not political, but of 
protection of legality and administrative 
regularity. 

The fifth section of the Italian Council of 
State, in Judgment No. 5365 of 16 July 2021, 
referring to the Constitutional Court Judgment 
No. 173/2004, reaffirms that “the nature of the 
Ombudsman and the functions exercised by 
him/her therefore preclude his/her 
configuration as a regional government body 
...”.52 

Reference can be made, however, to 
Resolution No. 622 of 2016,53 expressed for 
the purposes of whether or not the provisions 
of Legislative Decree No. 39/2013 on the 
subject of transparency, by the National Anti-
Corruption Authority (ANAC), which states 
that the Ombudsman “is not a regional body, 
nor is it a public body, let alone a top 
administrative post”: “A first argument views 

 
46 Judgment available at (permalink): www.gazzettauffici 
ale.it/eli/id/2004/04/14/004C0451/s1. 
47 Judgment available at (permalink): www.gazzettauf 
ficiale.it/eli/id/2004/06/23/004C0738/s1. 
48 Judgment available at (permalink): www.gazzettauffi 
ciale.it/eli/id/2005/05/04/005C0518/s1. 
49 G. Gardini, L’evoluzione storica e giuridica 
dell’istituto della difesa civica, speech at the conference 
“Quarant’anni di difesa civica”, 8 April 2022, Palazzo 
Capris, via Santa Maria n. 1, Turin, in Il Piemonte delle 
Autonomie, chapter 4, 5. 
50 Judgment available at (permalink): www.gazzettauffici 
ale.it/eli/id/2003/10/29/003C1137/s1. 
51 Judgment available at (permalink): www.gazzettauffici 
ale.it/eli/id/2010/11/24/010C0842/s1. 
52 Judgment available in the database at: www.giustizia-
amministrativa.it/web/guest/dcsnprr?p_p_id=GaSearch_I
NSTANCE_2NDgCF3zWBwk&p_p_lifecycle=0&p_p_s
tate=normal&p_p_mode=view&_GaSearch_INSTANCE
_2NDgCF3zWBwk_javax.portlet.action=searchProvvedi
menti&p_auth=GrfC2VZP (last accessed on 30 
September 2024). 
53 ANAC Resolution No. 622 of 8 June 2016 is available 
at: www.anticorruzione.it/-/parere-sulla-normativa-n.-622 
-del-08/06/2016-rif.-ag-95/2015/ac-1 (last accessed on 30 
September 2024). 



 

 
Simone Matteotti 
 

 

150  2024 Erdal, Volume 5, Issue 2 

 

S
tu

di
a 

V
ar

ia
 

 
the ombudsman, and by extension all such 
guarantor figures, as an entity that cannot be 
classified as a regional or local government 
body (in this sense the Constitutional Court 
Judgments No. 112/2014 and No. 167/2005). 
The second thesis recognises the prevalence of 
a quasi-judicial qualification of the 
ombudsman. And, finally, the third thesis 
arrives at a definition of the legal nature of the 
ombudsman by placing him within the 
category of the so-called “independent 
administrative authorities”. On this point, the 
most recent administrative caselaw concurs 
(TAR Lazio, section II, Judgment 14 January 
2009, No. 139; TAR Veneto, section I, 
Judgment 25 June 1998, No. 1178, which 
refers to a guarantor authority that goes 
beyond the administrations from which it 
emanates and against which it is intended to 
act). 

Although pronounced for the purposes of 
applying the prohibition on payments to 
retired persons, also of interest is Decision 
No. 60/2022/PAR of the Italian Court of 
Auditors, Regional Control Section for 
Liguria,54 in which it is stated that when 
reference is made to the regional guarantor 
bodies, these are “in general terms - in their 
different configurations - public subjects 
vested with functions of protection of 
constitutional interests in socially relevant 
fields that, “due to their position of 
equidistance and neutrality with respect to the 
interests affected by their activity and to the 
professional competence required for the 
exercise of their functions, are removed, from 
a statutory and functional point of view, from 
the control and direction of the political 
power. These characteristics do not exclude 
that such authorities, in their work, are also 
competent to perform purely administrative 
functions; however, even in the exercise of 
such functions, they operate in a neutral and 
impartial way with respect to the interests at 
stake, acting according to standards of 
conduct different from those typically found 
in administrative actions”. 

The Conferenza dei Presidenti delle 
Assemblee delle Regioni e delle Province 
autonome, in the now frequently mentioned 
Guidelines, referring to the aforementioned 
caselaw, observes that “it seems 

 
54 Resolution available at: www.corteconti.it/HOME/ 
Documenti/DettaglioDocumenti?Id=d701d562-adbf-4d2 
b-832e-cbc6a34b6ff0 (last accessed on 30 September 
2024). 

unquestionable that the regional guarantor 
bodies can be qualified as “independent 
administrative authorities sui generis” with 
broad prerogatives of autonomy and 
independence from the political authorities, 
with peculiarities that differentiate them from 
the independent administrative authorities 
proper and with “quasi-judicial” functions to 
protect the rights and interests of citizens”.55 

To close this brief examination, however, 
we may recall a recent legal analysis,56 which 
seems to go a step further, after recognising 
that “there is no univocal perspective in 
scholarship and caselaw on the correct 
systematic position” of the Ombudsman: it 
emphasizes firstly the unacceptability of the 
“theses that configured it as a governing body 
of the Region, or, as an organ of a quasi-
judicial nature to the extent that it is similar, in 
its tasks, to the legitimacy functions of the 
administrative judge, or, alternatively, as an 
independent administrative authority”; and 
then it is observed that it would appear that in 
the light of certain regional legislative 
experiences it would have “assumed the guise 
of a mediator in the procedural sphere, who, 
by performing functions of a propulsive 
nature, succeeds in ensuring, within the 
administrative procedure, a concrete dialogue 
between the public sphere and the private 
sphere”. 

The guarantor bodies would thus be 
associated with sui generis administrative 
authorities, links between the public and 
private sectors, with varying prerogatives 
depending on the regional or provincial law 
establishing them, in a relationship of 
independence and impartiality with respect to 
the regional/provincial council with which 
they are established (a circumstance from 
which dependence of practical nature 
emerges). They are therefore distinct bodies 
(they are not mere organs) but not separate 
from the regional/provincial legislative 
assemblies to which they belong. 

Having delineated the nature and 
substantive relationship of the guarantor 
bodies with their respective 

 
55 Conferenza dei Presidenti delle Assemblee delle 
Regioni e delle Province autonome, Agenda No. 3/2019, 
4. For a doubtful view of this definition, see S. Piazza, 
Autorità indipendenti e difensori civici, 135 and ff. 
56 N. Posteraro, La “reviviscenza” dell’istituto della 
difesa civica alla luce della legge Gelli-Bianco: il 
Difensore civico regionale quale garante del diritto alla 
salute, 7 and ff. 
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regional/provincial councils, let’s now discuss 
the privacy implications. 

2. The perspective of the Italian Data 
Protection Authority on the subject 

2.1. The potential privacy frameworks of the 
relationship: joint controllers, 
autonomous controllership or other? 

Of great and topical importance is the 
question of the qualification of guarantor 
bodies in the privacy organisation. 

The protection of privacy is, in fact, an 
issue of growing importance within local 
public institutions. These last ones play a 
fundamental role in guaranteeing the 
accountability of regional/provincial decision-
making processes, accessing, also through the 
bodies attached to them, many citizens’ 
personal data, often special categories of data 
and relating to criminal convictions and 
offences. The GDPR requires processing to be 
carried out in a clear and intelligible manner 
(the so-called transparency principle), 
focusing the system of protection of rights on 
the full assumption of responsibility (the so-
called accountability principle) by data 
controllers. It becomes, therefore, essential to 
define with unequivocal precision who the 
data controller is. 

With regard to their purposes and 
functions, as already mentioned above,57 the 
regional/provincial legislative assemblies have 
various functions, particularly the task of 
facilitating the establishment and functioning, 
within them, of the guarantor bodies. These 
last ones play, in general, a dual role:58 on the 
one hand, they supervise the activity of the 
assembly itself; on the other, they protect the 
rights of citizens. In particular, these bodies 
are assigned by law specific functions that are 
in some cases strictly connected to the good 
regional/provincial governance and the 
transparency of administrative action, while in 
other cases they are detached from this sphere 
and aimed at the protection of particular 
interests that go beyond, at least prima facie, 
the regional administration and that in part 
stem directly from state provisions. This has 
been the case for the Ombudsman since Law 
No. 127 of 1997, which granted him the 
power to exercise his/her functions also in 

 
57 See section 1.2 of this paper. 
58 See section 1.3 of this paper. 

relation to the peripheral administrations of 
the State.59 

The means of treatment (allocation of 
financial resources, equipment, and 
personnel), for both subjects under discussion, 
seem instead to be those of the 
regional/provincial councils themselves, 
which, as outlined above,60 provide them to 
the bodies (it should be recalled, with a wide 
range of organizational and functional 
autonomy) often on the basis of a regulatory 
mechanism of joint decision-making with 
them (through the programme approval 
mechanism). 

Having said that, it is now necessary to 
outline what the possible configurations of the 
relationship61 are for processing carried out by 
the regional/provincial guarantor bodies. 

Basically, the field is contended by the 
attribution of a separate autonomous 
controllership to the bodies, the configuration 
of a joint controllership between the parties or 
the qualification of the bodies as data 
controllers (as external data controllers or as 
subjects designated/authorised pursuant to 
Article 2 quaterdecies of Legislative Decree 
No. 196/2003 by the regional/provincial 
councils or subjects authorised by law). 

With reference to the latter, in the past, 
before the effectiveness of the GDPR, and in 
particular of Article 26, regional/provincial 
guarantor bodies were only seen as bodies 
through which the legislative assemblies could 
exercise control, albeit indirectly, over the 
executive (President of the Region and 
Regional Council) and over the regional 
bureaucracy.62 So much so that many 

 
59 “This competence is granted to them until the national 
ombudsman is set up and with the exclusion, in any case, 
of certain sectors such as defence, public security and 
justice”, see, 7 and ff., the description of the institution of 
ombudsman’s defence given by the Molise Region on its 
institutional website, available at: www.regione.molise. 
it/flex/cm/pages/ServeBLOB.php/L/IT/IDPagina/1323 
(last accessed on 30 September 2024). 
60 See Section 1.3 of this paper. 
61 For an in-depth look at the regulation of the various 
figures outlined by the GDPR, see D. Farace, Il titolare e 
il responsabile del trattamento, in V. Cuffaro, R. 
D’Orazio and V. Ricciuto (eds.), I dati personali nel 
diritto europeo, Turin, 2019, 760-803; L. Greco, 
L’organigramma privacy: i soggetti del trattamento, in 
G. Finoccharo (ed.), La protezione dei dati personali in 
Italia. Regolamento UE n. 216/679 e d.lgs. 10 agosto 
2018, n. 101, Bologna, 2019, 321-354. 
62 This was particularly true for the Ombudsman before 
Law No. 127 of 1997, which, as mentioned above, gave 
him the power to exercise his functions also towards 
peripheral State administrations. 
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regional/provincial councils, in keeping with 
the past,63 still regard the guarantor bodies as 
internal organs64 in terms of privacy. 

In the wake of the GDPR, which has 
established a complete regulatory framework 
for figures such as joint controllership,65 but 
also in the wake of various legislative 
interventions, including by the state, 
concerning various bodies66 (which have made 
them much more autonomous and have 
distinguished them more or less clearly from 
the councils with which they are 
incardinated), what seemed to be consolidated 
practice must be the subject of new 
reflections, also in the area of data processing. 

Of course, for the sake of brevity, it would 
be necessary to differentiate, case by case, 
each Region/ Autonomous Province, in view 
of the different regional/provincial regulatory 
provisions that establish the different 
functions of the bodies and the different 
relationship of the different bodies with the 
legislative assemblies,67 but the purpose of 
this examination is to draw a general line, 
which can take into consideration the common 

 
63 Consistently with what was outlined by the former 
Article 29 Data Protection Working Party in its Opinion 
No 1/2010-WP 169 “on the concepts of “controller” and 
“processor” of 16 February 2010, available in the site of 
the European Commission at: https://commission.euro 
pa.eu/law/law-topic/data-protection/reform/rules-busines 
s-and-organisations/obligations/controllerprocessor/what-
data-controller-or-data-processor_en (last accessed on 30 
September 2024), which highlighted the autonomy and 
functionality of the concept of “controller”, as well as the 
need for the controller to be identified in the subject 
exercising effective influence over the processing itself. 
64 See below. 
65 Reference is made, for example, to the observations to 
be found in D. Korff and M. Georges, The DPO 
Handbook, Guidance for data protection officers in the 
public and quasi‐public sectors on how to ensure 
compliance with the European Union General Data 
Protection Regulation (Regulation (EU) 2016/679), 
Elaborated for the EU‐funded “T4DATA” programme 
(Grant Agreement number: 769100 - T4DATA - REC-
DATA-2016/REC-DATA-2016-01), 157, footnote 325: 
“Note that it is increasingly difficult to fully distinguish 
processors from controllers. Often, entities that used to 
provide straight ‐ forward processor services (acting 
purely as instructed by the controller, who determined the 
means and purposes) now take on many more 
responsibilities and may become “joint controllers”, 
document available at: www.garanteprivacy.it/web/guest 
/home/docweb/-/docweb-display/docweb/9127859 (last 
accessed on 30 September 2024). 
66 See for instance the various legislative interventions 
mentioned above in footnote No. 32 in section 1.3 of this 
paper. 
67 For example, with reference to the figure of the 
Ombudsman, it is stated that there is an “extreme and 
pernicious fragmentation of local regulations”, S. Piazza, 
Autorità indipendenti e difensori civici, 154. 

case, in line also with Agenda No. 3/2019 of 
the aforementioned Conferenza dei Presidenti 
delle Assemblee delle Regioni e delle 
Province autonome,68 and can disregard the 
multifaceted and elusive regional/provincial 
regulatory landscape (in relation to the 
objectives of this writing). 

First, we must assess whether the 
relationship in question can be categorized as 
a joint controllership,69 as outlined by the 
GDPR and the reading made of it by the Court 
of Justice of the European Union (CJEU) and 
the European Data Protection Board (EDPB, a 
body bringing together all European data 
protection authorities70). 

As it is well known, Article 26(1) GDPR, 
which mirrors the definition of “controller” in 
Article 4(7) GDPR,71 states that there is joint 
controllership where two or more controllers 
jointly determine the purposes and means in 
relation to a specific data processing. In other 
words, the processing involves “several 
figures all acting as controllers”.72 

Purposes and means of the processing are 
the object of influence exercised by the 
controller, the “why” (i.e. “to what end”; or 
“what for” that is carried out) and the “how” 
(i.e. what means are used to achieve it) of the 
processing.73 

Focusing on the relationship under 
discussion, if, on the one hand, the guarantor 
bodies present themselves as autonomous and 

 
68 See section 1.3 of this paper. 
69 For a more detailed discussion of the figure, see L. 
Greco and F. Pizzetti, commento sub art. 26, in R. 
D’orazio, G. Finocchiaro, O. Pollicino and G. Resta 
(eds.), Codice della privacy e data protection, Milan, 
2021, 422-439. 
70 The official website can be reached at: 
www.edpb.europa.eu/edpb_it (last accessed on 30 
September 2024). 
71 “(7) “controller” means the natural or legal person, 
public authority, agency or other body which, alone or 
jointly with others, determines the purposes and means of 
the processing of personal data; where the purposes and 
means of such processing are determined by Union or 
Member State law, the controller or the specific criteria 
for its nomination may be provided for by Union or 
Member State law”. 
72 F. Bravo, Dati personali. Protezione, libera 
circolazione e governance – Vol. 1. Principi, Pisa, Pacini, 
2023, 209. 
73 EDPB, Guidelines No. 7/2020 on the concepts of data 
controller and data processor under the GDPR, vers. 2.0, 
7 July 2021, 14-15, document available at: 
www.edpb.europa.eu/our-work-tools/our-documents/guid 
elines/guidelines-072020-concepts-controller-and-proces 
sor-gdpr_en (last accessed on 30 September 2024), where 
Advocate General Bot’s Opinion in Wirtschaftsakademie, 
C-210/16, ECLI:EU:C:2017:796, paragraph 46, is also 
referred to. 
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independent at the regulatory level, on the 
other hand, their purposes of guaranteeing and 
supervising the good regional/provincial 
administrative governance (“buon andamento 
dell’amministrazione regionale/provinciale”), 
especially with regard to the executive of the 
Region/Province, as well as their means of the 
processing (human resources and instruments) 
are certainly associated, in iure et in facto, 
with the regional/provincial councils. They are 
for sure independent bodies, legally exempt 
from any hierarchical or coordinating 
subordinate relationship with the legislative 
assemblies or with the regional/provincial 
councils or other regional/provincial bodies, 
and in the performance of their activities they 
are generally not subject to direct external 
directives. However, the bodies maintain 
constant relations with the regional/provincial 
legislative assemblies, with the obligation to 
plan resources and means ab initio, and then 
to submit regular annual reports on their work 
and prospects. 

As set out above,74 at present, the 
guarantors exercise functions and have 
purposes that can be traced back to those of 
supervision of the proper regional/provincial 
administration, but they also carry out 
additional ones, again originating from the 
law, especially at state level (such as that of 
the guarantor for childhood and adolescence 
or that of the guarantor for victims of crime75), 
which might be seen at first glance as going 
beyond what is necessary for good 
administrative governance and transparency at 
the regional/provincial level, and thus more 
focused on national (and supranational) and 

 
74 See section 1.3 of this paper. 
75 With regard to the Garante dell’Infanzia, see Article 3 
of Law No. 112/2011 and Article 11 of Law No. 47/2017; 
with regard to the Garante dei diritti dei detenuti, see 
Article 1 of Liguria Regional Law No. 11 of 1 June 2020, 
where it is stated in Paragraph 1 that the purpose is “to 
promote, guarantee and supervise the full implementation 
of the rights and interests of persons who are victims of 
crime”, and Article 1 of Calabria Regional Law No. 10, 
which states, again in paragraph 1: “The Region, in order 
to promote the full implementation of the rights and 
interests of persons who are victims of crime, in 
accordance with the principles of Directive 2012/29/EU 
of the European Parliament and of the Council of 25 
October 2012 on the rights, support and protection of 
victims of crime, establishes, at the Regional Council, the 
Regional Authority for the protection of victims of crime, 
hereinafter referred to as the Authority”, available 
respectively at: https://lrv.regione.liguria.it/liguriass_prod 
/articolo?urndoc=urn:nir:regione.liguria:legge:2020-06-0 
1;11&pr=idx,0;artic,1;articparziale,0 and: www.consiglio 
regionale.calabria.it/bdf/api/BDF?numero=10&anno=202
3 (last accessed on 30 September 2024). 

broader (almost approaching the tasks of the 
independent administrative authorities76) 
interests. Such differentiations, in terms of 
purpose, would lead to doubts as to the 
possible joint determination of purposes by 
the two parties. By the way, as mentioned 
above,77 councils also perform functions 
where they pursue broad primary interests that 
go beyond the local regional/provincial 
perimeter. 

A relationship that therefore results in a 
basic ambiguity, which might, as a matter of 
prudence, nonetheless suggest a qualification 
in terms of joint controllership. 

In this regard, reference can be made to the 
EDPB’s 2020 Guidelines No. 7.78 With the 
caveat that such soft law documents should be 
considered cum grano salis, especially in the 
case of the wording of examples contained 
therein. 

In particular, the joint determination in the 
definition of the purposes and means of the 
processing may take various forms, among 
which converging decisions79 stand out, if 
they complement each other and are necessary 
for the processing to take place, so that they 
have a tangible impact on the definition of the 
purposes and means of the processing.80 An 

 
76 However, without ever being able to achieve such an 
identity: in this regard, see the observations of F. 
Dimundo, Autorità amministrative indipendenti: poteri e 
sindacato giurisdizionale sui loro atti, in Ratio Iuris, 4-5: 
“public administrations are bound by law to pursue their 
designated objectives by law in an impartial manner, but 
against the interests of other authorities that also act 
impartially. Otherwise, the Independent Administrative 
Authorities do not have an objective, their activity is 
marked by the canon of neutrality; they maintain a 
neutral stance towards the market and their 
administrative territory; they pursue the interest in 
legality, the respect for the law”, available at: 
www.ratioiuris.it/author/frances (last accessed on 30 
September 2024). 
77 See Section 1.2 of this paper. 
78 EDPB, Guidelines No. 7/2020 on the concepts of data 
controller and data processor under the GDPR. 
79 EDPB, Guidelines No 7/2020 on the Concepts of Data 
Controller and Processor under the GDPR, 3: “Joint 
participation can take the form of a common decision 
taken by two or more entities or result from converging 
decisions by two or more entities, where the decisions 
complement each other and are necessary for the 
processing to take place in such a manner that they have 
a tangible impact on the determination of the purposes 
and means of the processing. An important criterion is 
that the processing would not be possible without both 
parties” participation in the sense that the processing by 
each party is inseparable, i.e. inextricably linked.”. 
80 EDPB, Guidelines No. 7/2020 on the concepts of 
controller and processor under the GDPR, 19: “The 
situation of joint participation through converging 
decisions results more particularly from the case law of 
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important factor in pinpointing these 
converging decisions is whether the 
processing would not be possible without the 
participation of both parties to the purposes 
and means, in the sense that each party’s 
processing is inseparable, i.e. inextricably 
linked. 

In any case, as repeatedly reiterated, the 
assessment of the existence of joint 
controllership should be based on a factual, 
rather than a formal, analysis of the influence 
actually exercised on the purposes and means 
of the processing. In this regard, reference 
should be made to the Judgments of the CJEU 
in Cases C-683/2181 and C-807/21,82 both 
dated 5 December 2023, on the legal 
qualification of joint controllership, according 
to which the notion of joint controllership 
should be interpreted on an actual level, 
always with reference to the determination, in 
this case jointly, of the purposes and means of 
the processing: the qualification as joint 
controllers “arises solely from the fact that 
several entities have participated in the 
determination of the purposes and means of 
the processing”.83 

It often happens that instead of directly 
designating the joint controllers or 
establishing criteria for their designation, the 
law defines a task or imposes an obligation to 
collect and process certain data.84 In such 
cases, the purpose of the processing is 
frequently determined by law in an implicit 
manner: the joint controller is usually the 
subject to whom the law entrusts the 
fulfilment of the purpose, of the public task, 

 
the CJEU on the concept of joint controllers. Decisions 
can be considered as converging on purposes and means 
if they complement each other and are necessary for the 
processing to take place in such manner that they have a 
tangible impact on the determination of the purposes and 
means of the processing”. 
81 Judgment available at: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A62021CJ0683 (last 
accessed on 30 September 2024). 
82 Judgment available at: https://curia.europa.eu/juris/doc 
ument/document.jsf?mode=DOC&pageIndex=0&docid=
280325&part=1&doclang=EN&text=&dir=&occ=first&c
id=2125597 (last accessed on 30 September 2024). 
83 Judgment CJEU Case C-683/21, paragraph 45. 
84 EDPB, Guidelines No. 7/2020 on the concepts of data 
controller and data processor under the GDPR, 11 
“However, more commonly, rather than directly 
appointing the controller or setting out the criteria for its 
appointment, the law will establish a task or impose a 
duty on someone to collect and process certain data. In 
those cases, the purpose of the processing is often 
determined by the law. The controller will normally be 
the one designated by law for the realization of this 
purpose, this public task”. 

and usually, such subject would be considered 
to be the controller of the processing 
necessary for the fulfilment of the obligation 
in question.85 

With regard to purposes, in particular, a 
crucial element of joint controllership is 
whether the subjects involved in the same 
processing carry out it for jointly defined 
purposes, i.e. the subjects in question must 
process the data for the same purposes or for 
common purposes.86 

Where these subjects do not pursue the 
same purpose in connection with the 
processing, joint controllership may also arise 
where the subjects pursue closely related or 
complementary purposes.87 

With regard to another key element for 
identifying joint controllership, the parties 
must also take joint decisions on the means of 
the processing. It may also happen that one of 
the parties involved provides the means of the 
processing and makes them available for the 
processing of personal data by other parties.88 
In this respect, the party who decides to make 
use of those means so that personal data can 
be processed for a certain purpose also takes 
part in determining the means of the 
processing.89 The situation may arise, 
specifically, in the case of platforms, 
standardised tools or other infrastructures that 
enable parties to process the same personal 
data and that have been set up in a certain way 
by one party for use by other parties who may 
also decide how to set them up. The use of an 
existing technical system does not, however, 
exclude joint controllership.90 

In line with what has been said so far 
concerning joint controllership, the 2019 
Guidelines of the Conferenza dei Presidenti 
delle Assemblee delle Regioni e delle 
Province autonome identify a joint 
controllership in the Regional/Provincial 

 
85 Ibid. 
86 EDPB, Guidelines No. 7/2020 on the concepts of 
controller and processor within the meaning of the 
GDPR, 20: “Joint controllership exists when entities 
involved in the same processing carry out the processing 
for jointly defined purposes. This will be the case if the 
entities involved process the data for the same, or 
common, purposes”. 
87 Ibid. 
88 EDPB, Guidelines No. 7/2020 on the concepts of data 
controller and data processor under the GDPR, 21. 
89 Ibid. 
90 Ibid. 
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Council and in the individual guarantor.91 This 
solution is probably better suited to a situation 
of amphibology in which the responsibilities 
for processing are attributable partly to the 
legislative assemblies and partly to each body, 
characterised by particular forms of functional 
autonomy. 

However, with regard to the reconstruction 
of the relationship in terms of joint 
controllership, considerable doubts may arise. 

A stronger emphasis could be placed on the 
circumstance that today the bodies would have 
purposes other than and in addition to those of 
supervising the proper conduct of the 
regional/provincial administration, so much so 
that there might be doubt that the parties are 
targeting the same goal in their processing 
activities. Since state legislation in some cases 
would have attributed specific tasks directly to 
the bodies, one should perhaps lean towards 
the different solution of autonomous 
controllership, where each controller 
independently determines its purposes and 
means of the processing. 

Indeed, in the case of joint controllership, 
there must be a common decision in 
identifying the purposes and means of a given 
processing activity, even if applied to only a 
part or a specific operation, but which is a 
crucial decision, so that the processing 
activities carried out by each of the entities 
involved are inextricably linked. Council and 
guarantor body would find it difficult in 
practice to identify an identical purpose, since 
it could be argued that each public subject has 
its own tasks, which are unlikely to coincide 
with those of another public subject, even 
when the processing is unique. 

But is the body’s position really one of 
independence? Do its purposes diverge from 
those of the assembly to such an extent as to 
make them completely autonomous and 
separate? Among other things, joint 
controllership is not only configured when 
there’s an identical purpose, as mentioned 
above and as will also be illustrated below in 
keeping with certain pronouncements of the 
Garante.92 

As for the third way, i.e. to identify the 
guarantors as processors, where the body 
could be considered what used to be regarded 
as the internal processor, it can be pointed out, 

 
91 Conferenza dei Presidenti delle Assemblee delle 
Regioni e delle Province autonome, Agenda No. 3/2019, 
9. 
92 See section 2.1 of this paper. 

as a major premise, that within an 
administrative structure every subject 
processes personal data, even if it is the 
controller who provides the instructions. 
Bodies could be classified among the subjects 
authorised to process data in accordance with 
the instructions given by the controller, the 
internal officer designated to process personal 
data (a figure which, in public administrations, 
often coincides with that of the former 
“preposto”), pursuant to Article 2 
quaterdecies of the Privacy Code.93 

The qualification is not convincing. In this 
regard, reference may be made, as an opposite 
argument, to the case dealt by the Garante on 
the nature of the organismi di vigilanza 
(ODV), supervisory bodies, namely the 
Opinion on the subjective qualification for 
privacy purposes of the supervisory bodies 
provided for by Article 6, Legislative Decree 
No. 231 of 8 June 2001.94 These are interna 
corporis of private entities, which perform 
internal control functions within the 
administration. The Opinion of the Garante 
states that “the ODV, although endowed with 
autonomous powers of initiative and control” 
cannot be qualified, at the level of privacy, as 
an “autonomous data controller (Article 4, No. 
7 of the GDPR), considering that the tasks of 
initiative and control proper to the ODV are 
not determined by the body itself, but by the 
law, which indicates its tasks, and by the 
management body, which, in the organisation 
and management model, defines the aspects 
relating to its operation, including the 
allocation of resources, means and security 
measures (Article 6(1) and (2) of Legislative 
Decree No. 231/2001)”.95 

The Garante continues his reasoning by 
observing that “taking into account that the 
ODV is not distinct from the entity, but is part 
of it, it is considered that - having also 

 
93 For a criticism of the merely external conception of the 
figure of the data controller under Article 28 GDPR, see 
the in-depth study on the figure carried out by F. Bravo, 
Sulla figura del responsabile “interno” del trattamento 
di dati personali, in Il Diritto dell’Informazione e 
dell’Informatica, vol. 4-5, 2019. 
94 Garante per la protezione dei dati personali, Parere 
sulla qualificazione soggettiva ai fini privacy degli 
Organismi di Vigilanza previsti dall’art. 6, d.lgs. 8 
giugno 2001, n. 231, 12 May 2020, available at: 
www.garanteprivacy.it/home/docweb/-/docweb-display/d 
ocweb/9347842 (last accessed on 30 September 2024). 
95 Garante per la protezione dei dati personali, Parere 
sulla qualificazione soggettiva ai fini privacy degli 
Organismi di Vigilanza previsti dall’art. 6, d.lgs. 8 
giugno 2001, n. 231, 2. 
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assessed the powers and characteristics 
indicated in Article 6, Legislative Decree No. 
231/2001 - it cannot be considered a data 
processor, that carries out processing “on 
behalf of the data controller”, i.e. a “person 
legally distinct from the data controller, but 
acting on behalf of the latter”.96 And the 
Garante observes also that therefore “the 
ODV, as a whole, irrespective of whether its 
members are internal or external”, must be 
considered “part of the entity”, and its role, 
i.e. “the exercise of the tasks assigned to it by 
law, through the recognition of “autonomous 
powers of initiative and control”, is carried out 
“within the organisation of the entity, the data 
controller, which, through the preparation of 
organisation and management models, defines 
the perimeter and the methods of exercising 
such tasks”.97 

In view of what was stated in that Opinion, 
the theory that regional/provincial bodies act 
on behalf of the data controller (or that they 
are authorised to process data in accordance 
with the instructions given by the data 
controller) stands out as the weakest, in terms 
of consistency with the autonomous and 
independent nature of the guarantors so much 
advocated at the regulatory level. It should 
also be recalled that the processor could in no 
case determine the purpose of the processing, 
but only the means of the processing.98 

It therefore remains a matter of contention 
whether the bodies should be qualified as joint 
controllers or whether they should be 
considered as autonomous controllers. 

A quick mention and an important 
clarification must be made, on the sidelines, 
for a particular guarantor body, the 
regional/provincial communications 
committee (Co.re.com.), which at 
regional/provincial level supervises the correct 
application of the regulations on electoral 
communication and advertising, exercising, 
inter alia (but not only), functions of 
“government, guarantee and control functions 
in communication”.99 Its nature, in relation to 

 
96 Garante per la protezione dei dati personali, Parere 
sulla qualificazione soggettiva ai fini privacy degli 
Organismi di Vigilanza previsti dall’art. 6, d.lgs. 8 
giugno 2001, n. 231, 3. 
97 Ibid. 
98 EDPB, Guidelines No. 7/2020 on the concepts of data 
controller and data processor under the GDPR, 14. 
99 M. Provenzano, I CO.RE.COM: inquadramento 
sistematico delle funzioni e delle competenze, in 
www.ildirittoamministrativo.it, 2014, 9; the institution of 
the regional communication committees (Co.re.com.) 

the legislative functions assigned to it, 
presents traits of originality such as to define 
it as “diarchic”.100 In fact, the Co.re.com. are 
qualified ex lege101 as functional organs of the 
Italian Communications Guarantee Authority 
(AGCOM), declined as if they were territorial 
articulations of the same, as well as 
regional/provincial organs, structurally 
embedded in the regions and autonomous 
provinces,102 and financially dependent from 
both entities.103 

With regard to the aforementioned 
guarantor bodies, it is interesting to point out 
that following the entry into force of the 
GDPR, AGCOM (as part of a framework 
agreement signed on 14 December 2022 
between the Authority, the Conference of the 
Regions and Autonomous Provinces and the 
Conference of the Presidents of the 
Legislative Assemblies of the Regions and 
Autonomous Provinces, known as the 
“accordo quadro 2023-2027”) in specific 
relation to the management of out-of-court 
settlement proceedings between telephone 
operators and users through the new 
Conciliaweb platform, qualified the various 
Co.re.com. as data processors, an approach 
confirmed by certified email with the Opinion 
of the Garante.104 In the agreements under 

 
was concurrent with the establishment of the Authority 
for Communications Guarantees (AGCOM) by Law No. 
249 of 1997, in particular see Article 1, paragraph 13. 
100 M. Provenzano, I CO.RE.COM: inquadramento 
sistematico delle funzioni e delle competenze; F. Lazzaro, 
voce Comitato regionale per le comunicazioni, in 
Digesto delle Discipline Pubblicistiche, Turin, 2005; see 
also G. Grasso, Le Autorità indipendenti di garanzia, il 
tentativo di “razionalizzazione” dello statuto ligure, in 
Quaderni regionali, Milan, 2005, 6, where it is stated that 
in the provisions of Law No. 249/1997 and then of Law 
No. 112 of 3 May 2004 “the Committees, to be instituted 
by a regional law, are functionally qualified as organs of 
the Authority for Communications Guarantees, 
“recognising the need for decentralisation on the territory 
in order to ensure the necessary functions of government, 
guarantee and control in the field of communications” 
(see art. 1, par. 13, Law No. 249/1997). This “dual soul” 
of the Regional Communications Committees ...”. The 
text is available at: www.regione.liguria.it/components/c 
om_publiccompetitions/includes/download.php?id=255:g
iorgio-grasso---quaderni-regionali-anno-2005-227.pdf 
(last accessed on 30 September 2024). 
101 See Law No. 249 of 1997. 
102 M. Provenzano, I CO.RE.COM: inquadramento 
sistematico delle funzioni e delle competenze, 8. 
103 Ibid: “the activity of the Co.re.com. is financed in part 
by the Regions (for the exercise of their own functions 
and for staff recruitment) and in part by the A.g.com. (for 
the delegated functions)”. 
104 See the page 3 of the Act of Accession, cited below in 
the next footnote: “Recalled the Opinion of the Guarantor 
for the protection of personal data, sent by certified email 
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Article 28 GDPR that were signed between 
AGCOM and the Presidents of the individual 
Co.re.com.,105 it is specified that the 
Co.re.com makes use of the technical and 
organisational measures provided by the 
Regional Council106 and must keep the record 
of the processing activities.107 

With regard to the processing activities 
carried out in the exercise of the other 
functions “delegated” by AGCOM, the 
question may arise, which goes beyond the 
scope of this writing, as to whether they are 
also to be attributed to processing activities 
where the Co.re.com. is qualified as a 
processor. However, this applies to the 
“delegated” functions, whereas with regard to 

 
on 4 April 2019 to the Conference of the Presidents of 
the Legislative Assemblies of the Regions and 
Autonomous Provinces and to AGCOM, on the role of 
AGCom and Co.Re.Com. in the processing of personal 
data carried out within the framework of the dispute 
resolution procedures between electronic 
communications operators and users through the use of 
the ConciliaWeb platform”. 
105 See, for example, the appointment agreement as data 
controller ex art. 28 of the GDPR between AGCOM and 
Co.re.com. of Emilia Romagna, attached in the 
Resolution dated 19 June 2023 of “Adhesion to the 
process of signature by CORECOM Emilia-Romagna of 
the “Adesione al processo di sottoscrizione da parte del 
CORECOM Emilia-Romagna dell’”accordo di nomina 
quale responsabile del trattamento dei dati ex art. 28 del 
regolamento (ue) n. 2016/679” tra CORECOM e 
AGCOM”, available at: www.assemblea.emr.it/corecom/i 
l-corecom/normativa/delibere-e-atti/delibere-e-atti-1/202 
3-delibere/adesione-al-processo-di-sottoscrizione-da-par 
te-del-corecom-emilia-Romagna-dell2019201daccordo-d 
i-nomina-quale-responsabile-del-trattamento-dei-dati-ex-
art-28-del-regolamento-ue-n-2016-679201d-tra-corecom-
e-agcom/at_download/file (last accessed on 30 
September 2024). 
106 AGCOM and Co.re.com. of Emilia Romagna, 
Accordo di nomina quale responsabile del trattamento 
dei dati ex art. 28 del regolamento (ue) n. 2016/679, 
Article 5(3)(g): “The Committee is required to: ... with 
regard to the scope of the data processing entrusted, 
adopt technical and organisational measures which, 
taking into account the state of the art and the costs of 
implementation, as well as the nature of the data, the 
purposes of the processing and the risk of likelihood and 
severity for the rights and freedoms of the data subjects, 
are adequate to ensure a level of security appropriate to 
the risk, as provided for in Article 32 of the GDPR; to 
this end, the Committee shall normally make use of the 
technical and organisational measures provided by the 
Regional Council/Regional Legislative 
Assembly/Regional Council at which it is established”. 
107 AGCOM and Co.re.com. of Emilia Romagna, 
Accordo di nomina quale responsabile del trattamento 
dei dati ex art. 28 del regolamento (ue) n. 2016/679, 
Article 5(3)(q): “keep and update a record of the 
processing operations as Data Processor ex art. 30 of the 
RGPD to be drawn up within three months from the 
signing of this agreement and delivered in copy to the 
Authority”. 

the Co.re.com.’s “own” functions, the 
reflections formulated in this paper with 
reference to the ombudsmen and the other 
regional/provincial guarantor figures may still 
be applied. 

2.2. Between practice and law. Experiences 
of regional/provincial councils on the 
privacy configuration of the 
relationship: the case of the 
Ombudsman 

Before dealing with the Garante’s 
important Opinion, it is useful to briefly 
discuss, on a more practical level, the state of 
the art in the various Italian regions and 
autonomous provinces with regard to the 
qualification of the relationship at the level of 
privacy, in order to give a vivid example of 
how varied the regional/provincial legal 
panorama is in this regard. In particular, with 
regard to the exemplary figure of a guarantor 
body, which was the subject of the last 
Opinion of the Garante, i.e. the Ombudsman. 

It is important to note that there’s no 
national Ombudsman in Italy.108 

In 2024, there were twenty109 
regional/provincial ombudsmen, or guarantors 
who also include the powers of the 
ombudsman.110 The figure is not provided for 
in a regulatory sense by either the Region of 
Sicily or the Region of Trentino-South Tyrol 
(however, the two ombudsmen of the 
autonomous provinces of Trento and Bolzano 
have competences over the latter Region 
within their respective territories), whereas it 
is provided for in the Statute but lacks an 
implementing law in the Region of Apulia.111 

The different experiences at the 
regional/provincial level present different 
models for managing the relationship under 
scrutiny. Data are inevitably fragmentary, 
indicative and inferred mainly from the 
reports of the ombudsmen themselves and the 

 
108 Relazione annuale del Difensore civico della 
Provincia autonoma di Trento sull’attività svolta 
nell’anno 2023, available at: www.consiglio.provincia.tn 
.it/presso-il-consiglio/difensore-civico/Pages/materiali.as 
px (last accessed on 30 September 2024). 
109 See the national ombudsmen coordination site, 
available at: www.coordifesacivicaitalia.it/?page_id=74 
(last accessed on 30 September 2024). 
110 In particular, Marche, Molise and Veneto refer to the 
Garante dei diritti della persona. 
111 See the Statute of the Apulia Region, Article 50, 
available at: https://press.regione.puglia.it/documents/33 
228/69414/Statuto+of+the+Region+Puglia.pdf/ce37f21b-
8574-0753-8aac-d320d34c8e4f?t=1576596467000 (last 
accessed on 30 September 2024). 
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websites of the respective regional/provincial 
legislative assemblies.112 In many cases, the 
controllership for the processing is attributed 
to the regional/provincial administration, and 
the body is considered as any other council 
administrative structure in terms of privacy: 
Friuli-Venezia Giulia,113 Autonomous 
Province of Bolzano,114 Calabria,115 
Lombardy,116 Tuscany,117 Umbria,118 
Liguria,119 Piedmont,120 Veneto,121 Sardinia122 
and Lazio.123 

 
112 The author may be forgiven for inaccuracies and 
individual inferences that are not entirely correct: the 
purpose of the rapid review in this paragraph is only to 
illustrate the variety of possible qualifications of the 
figure in terms of data processing, without any claim to 
draw up a precipitous and complete review of the 
classification methods in the various Italian realities, a 
work that would require considerable effort and whose 
purpose would be beyond the reconnaissance limits of 
this work. Among other things, choices in the field of 
qualifying the privacy relationship may always be subject 
to change, an aspect inherent in the concept of 
accountability. 
113 See the information notice where it reads “The 
Regional Council of Friuli Venezia Giulia is the data 
controller, pursuant to Article 26 of EU Regulation 
679/2019”, available at: www.consiglio.regione.fvg.it/cm 
s/pagine/Difensore/privacy_policy/ (last accessed on 30 
September 2024). 
114 It would appear that the notice only considers the 
Council to be the data controller, available at: 
www.difesacivica-bz.org/it/contatti.asp (last accessed on 
30 September 2024). 
115 See the information available at: www.consigliore 
gionale.calabria.it/portale/Istituzione/DifensoreCivico/Di
fensoreCivico (last accessed on 30 September 2024). 
116 See the information available at: www.difensorere 
gionale.lombardia.it/wps/portal/site/difensore-regionale/p 
rivacy-policy (last accessed on 30 September 2024). 
117 See the information available at: www.difensorecivico 
toscana.it/default?nome=privacydc (last accessed on 30 
September 2024). 
118 See the information available at: https://consiglio.re 
gione.umbria.it/organizzazione/enti-e-organismi/difensor 
e-civico/modulistica (last accessed on 30 September 
2024). 
119 See the information available at: www.regione.liguria. 
it/homepage-attivita-istituzionale/istituti-di-garanzia/dife 
nsore-civico/come-contattarci.html (last accessed on 30 
September 2024). 
120 See the information notice available at: www.cr.pie 
monte.it/cms/assemblea/organi-istituzionali/difensore-civ 
ico (last accessed on 30 September 2024). 
121 In the Regulation on the Processing of Sensitive Data, 
dating from 2014, the Garante is listed neither as a 
controller nor as a joint controller, https://bur.regione.ve 
neto.it/BurvServices/pubblica/DettaglioRegolamento.asp
x?id=288778 (last accessed on 12 June 2024). 
122 In the disclosure in the first form, see: www.consreg 
sardegna.it/relazioni-con-i-cittadini/autorita-di-garanzia/d 
ifensore-civico/ (last accessed on 30 September 2024). 
123 See the information available at: https://difensore 
civico.regione.lazio.it/modulistica/ (last accessed on 30 
September 2024); but it’s important to point out that in 
the 2022 resolution, the draft joint controllership 

In other cases, however, there is joint 
controllership between the assembly and the 
guarantor body: the Autonomous Province of 
Trento,124 Basilicata,125 Emilia-Romagna,126 
Abruzzo.127 

In still other cases, the guarantor body is an 
autonomous controller: Aosta Valley, to be 
precise, as will be seen in the analysis of the 
important Opinion of the Garante below.128 
No precise indications can be found for 
Campania, Marche and Molise. 

The report on the activities of the Friuli-
Venezia Giulia Region’s Ombudsman for 
2019129 is interesting in this regard. In that 
document it is stated that the Ombudsman, an 
autonomous, free and independent body, “is 
certainly not a legal entity, nor a subject that 
contributes to forming and expressing the will 
of the Regional Council”, and therefore can 
“never be a Data Controller”, (even if in 
practice “he/she, for his part, hastens to 
appoint one or more Data Processors (in 
addition to the DPOs))”, inasmuch as “he/she 
is not equipped with qualified and specific 
technical skills in the field of personal data 
processing, nor can he/she dispose of 
autonomous organisational structures and 
human resources, since these are provided to 
him/her by the Council (or by the Assembly) 
that appointed him/her, in order to perform the 
activity for which he/she was established and 
which is totally unrelated to data management 
and protection”.130 In conclusion, it asserts 

 
agreement is mentioned, see: www.consiglio.regione 
.lazio.it/binary/consiglio_regionale/tbl_delibere_udp/Deli
berazione_n._034_22.pdf (last accessed on 30 September 
2024). 
124 See the information available at: www.consiglio. 
provincia.tn.it/presso-il-consiglio/difensore-civico/Pages/ 
privacy.aspx (last accessed on 30 September 2024). 
125 Relazione del Difensore civico della Regione 
Basilicata del 2019, in Documents of the Chamber of 
Deputies, XVIII Legislature, doc. CXXVIII, No. 18, part 
III, 33-48, available at www.camera.it/leg18/491?idLeg 
islatura=18&categoria=128&tipologiaDoc=documento&
numero=018&doc=pdfel (last accessed on 30 September 
2024), “The Guarantor and/or Ombudsman are 
recognised as joint controllers”. 
126 Relazione del Difensore civico della Regione Emilia-
Romagna 2020, 58, document available at: www.assem 
blea.emr.it/difensore-civico/relazioni-anni-precedenti 
(last accessed on 30 September 2024): “a. The Guarantor 
and/or Ombudsman are recognised as joint controllers”. 
127 See the information available at: https://difensore 
civicoabruzzo.it/privacy-policy (last accessed on 30 
September 2024). 
128 See section 2.4 of this paper. 
129 See: www.consiglio.regione.fvg.it/cms/pagine/Difenso 
re/relazioni/index.html (last accessed on 6 August 2024). 
130 Relazione del Difensore civico della Regione 
Basilicata del 2019, 9. 
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that “a decisive position must be taken in 
order to achieve a more than desirable 
homogeneity of forecasts, removing from the 
Ombudsman tasks and responsibilities that are 
(and must be) completely alien to him/her”.131 
Beyond agreeing or not with these arguments, 
the report plastically depicts the practical 
discomfort of many bodies on the subject of 
privacy in terms of organisation and 
resources, an issue that should by no means be 
underestimated in this examination, even if it 
is presented as eminently practical. 

2.3. Between practice and law. Different 
European viewpoints 

A cursory glance at the European level can 
now be taken, considering the issue of 
qualifying the relationship between regional 
councils and guarantor bodies in terms of data 
treatment, with particular regard to the figure 
of the Ombudsman. It immediately emerges 
that this figure reveals an extreme diversity 
among the member states. The question of the 
qualification of the relationship with the 
respective regional legislative assemblies, at 
the privacy level, exponentially amplifies the 
issue, which would certainly deserve a 
treatment in its own right. However, a few 
particularly striking examples can be 
considered for the purposes of this paper. 

The official Internet page132 of the 
European Ombudsman, “an independent and 
impartial body that holds the EU’s institutions 
and agencies to account, and promotes good 
administrative governance”,133 and 
coordinates the European Network of 
Ombudsmen,134 helps in this regard. The 
European network “consists of over 95 offices 
from 36 European countries”.135 The website 

 
131 Relazione del Difensore civico della Regione 
Basilicata del 2019, 10. 
132 As reflected on the Ombudsman’s website in the 
appropriate section at: www.ombudsman.europa.eu/en/eu 
ropean-network-of-ombudsmen/members/all-members 
(last accessed on 6 August 2024). 
133 As reflected on the Ombudsman’s website in the 
appropriate section at: www.ombudsman.europa. 
eu/en/our-strategy (last accessed on 6 August 2024). 
134 For an in-depth discussion of the European network, 
see the relazione annuale del Difensore civico della 
Provincia autonoma di Trento sull’attività svolta 
nell’anno 2023, 15 and ff. 
135 In particular, this network consists of the ombudsmen 
and similar national and regional bodies as well as the 
Committee on Petitions of the European Parliament and 
the European Ombudsman himself, see: www.ombuds 
man.europa.eu/en/european-network-of-ombudsmen/me 
mbers/all-members last accessed on 6 August 2024). 

cited above refers to the various websites of 
the network’s components (including those of 
the state and regional ombudsmen of the 
various member states of the network). 

However, only a few of the countries in the 
network that have ombudsmen also have a 
regional ombudsman (in addition to Italy, the 
other countries in the network without a 
national ombudsman, are Belgium, Germany, 
Spain, Austria, Switzerland, the United 
Kingdom and Gibraltar).136 

Opportune reasons of space suggest 
choosing only a few regional ombudsmen for 
in-depth analysis as examples: those of 
Austria and Spain are chosen. 

Austria is a federal state, consisting of nine 
autonomous regions (Länder). At the federal 
level, since 1977 there has been an 
ombudsman (called Volksanwaltschaft) with 
advisory powers exercised towards the organs 
of the federal administration, but the Länder 
can decide whether to make use of this 
guarantor body or to establish one at the local 
level instead.137 Currently, two regional 
ombudsmen have been established, namely 
that of Tyrol and Vorarlberg.138 

First, attention is drawn to the 
Landesvolksanwalt incardinated at the Amt 
der Tiroler Landesregierung (the government 
of the Land) as an “Organ” of the Landtag 
under Article 59 of the constitutional law 
establishing the Land Tirol139 
(Landesverfassungsgesetz vom 21. September 
1988 über die Verfassung des Landes Tirol 
(Tiroler Landesordnung 1989)).140 In 

 
136 As reflected on the Ombudsman’s website in the 
appropriate section at: www.ombudsman.europa.eu/ 
en/european-network-of-ombudsmen/members/regional-
ombudsmen (last accessed on 6 August 2024). The 
United Kingdom (that is still part of the network, even 
after leaving the European Union, as it is listed on the 
network’s official website as a “non-EU member”), 
Gibraltar and Switzerland, not being EU member states, 
will not be addressed. 
137 E. D’Orlando and E. Happacher, Riforme sistemiche e 
resistenze all’innovazione: le trasformazioni del diritto 
amministrativo austriaco, in DPCE Online, vol. 47, No. 
2, 2021, 16, available at: www.dpceonline.it/index.php 
/dpceonline/article/view/1339 (last accessed on 6 August 
2024). 
138 As reflected on the Ombudsman’s website in the 
appropriate section at: www.ombudsman.europa.eu/ 
en/european-network-of-ombudsmen/members/regional-
ombudsmen (last accessed on 6 August 2024). 
139 The standard is available in its original language at: 
www.tirol.gv.at/landtag/wissenswertes/rechtliches (last 
accessed on 6 August 2024). 
140 See also the Landesvolksanwalt website at: www. 
tirol.gv.at/buergerservice/datenschutz (last accessed on 6 
August 2024): “Verantwortlich für die Verarbeitung Ihrer 
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particular, the aforementioned article states 
that the Landesvolksanwalt is an organ of the 
Landtag, the legislative assembly of the 
federal state: the Ombudsman reports directly 
to the latter, is responsible only to it, and is 
independent of the Landesregierung.141 In 
addition, the Landesregierung must make 
available to the Landesvolksanwalt, after 
consultation with the Landtag President, the 
material and financial resources necessary for 
the fulfilment of the Landesvolksanwalt’s 
tasks, as well as the number of state 
employees resulting from the staffing table. It 
is the responsibility of the Landtag President 
to exercise the powers otherwise vested in the 
Landesregierung over the Landesvolksanwalt 
and the state employees employed by the 
Landesvolksanwalt, with the exception of 
issuing regulations.142 

Therefore, the Landesvolksanwalt of the 
Tyrol, in its relationship with the Landtag, is 
in a slightly different position than the Italian 
regional/provincial ombudsmen with their 
respective regional/provincial assemblies, 
since the means are in this case provided not 
by the assembly but by the government, i.e., 
the Landesregierung. 

Moving on to the level of data processing, 
preliminarily note that in the German version 
of the GDPR “Verantwortlicher” means 
controller, while joint controller translates to 
“gemeinsam Verantwortlicher”. 

By consulting the Landesvolks Tyrol 
website, and focusing on the general data 
protection statement of the Landesvolks 

 
Daten können, abhängig von der konkreten 
Datenverarbeitung, der Tiroler Landtag mit seinen 
Organen Landesrechnungshof und 
Landesvolksanwalt…”. 
141 The original text Article 59 (3) of the constitutional 
law establishing the Land Tirol is as follows: “(3)Der 
Landesvolksanwalt ist ein Organ des Landtages. Er 
untersteht unmittelbar dem Landtag, ist nur diesem 
verantwortlich und von der Landesregierung unabhängig 
(...)”. 
142 The original text of the Article 59 (7) of the 
constitutional law establishing the Land Tirol is as 
follows: “(7)Die Landesregierung hat die für die 
Besorgung der Aufgaben des Landesvolksanwaltes 
erforderlichen Sach- und Geldmittel sowie die aus dem 
Stellenplan sich ergebende Anzahl von 
Landesbediensteten für den Landesvolksanwalt nach 
Anhören des Landtagspräsidenten zur Verfügung zu 
stellen. Dem Landtagspräsidenten obliegt die Ausübung 
der sonst der Landesregierung zustehenden Diensthoheit 
über den Landesvolksanwalt und die beim 
Landesvolksanwalt verwendeten Landesbediensteten, mit 
Ausnahme der Erlassung von Verordnungen”. 

Tyrol,143 one can reach the directory of all 
processing and their respective controllers.144 
In the information on data processing of the 
Landesvolksanwalt found there145 it is stated 
that the data controllers are the Office of the 
Landesregierung Tyrol and the Office of the 
Landesvolksanwalt,146 and the tasks and 
responsibilities of these joint data controllers 
are divided under the Article 26 GDPR 
agreement in this way: the Office of the 
Landesregierung Tyrol provides the means 
(application) and processing is carried out 
exclusively by the Landesvolksanwalt, while 
data subjects’ rights and information 
obligations are exercised primarily by the 
controller for whom the data are collected.147 
The purpose of such processing is stated in the 
purpose of advising, receiving, processing, 
and providing information on the results of the 
Landesvolksanwalt’s examination of 
complaints, on the results of the 
Landesvolksanwalt’s examination of 
complaints in matters relating to state 
administration, to indirect federal 
administration, and to the administration of 
federal property entrusted to the State 
Governor; the processing serves also as a 
basis for making suggestions regarding 
legislation and state administration, 
forwarding them to the Landtag or to the 
Landesregierung, respectively, as well as 
identifying complaints and making 
recommendations for their elimination; the 
data are also forwarded in impersonal form as 
an annual report to the Landtag President or to 
the Landtag.148 

 
143 Available at: www.tirol.gv.at/buergerservice/datenschu 
tz (last accessed on 6 August 2024). 
144 Available ac: https://itsv.tirol.gv.at/public/datenverar 
beitungsList.xhtml (last accessed on 6 August 2024). 
145 Available at: https://itsv.tirol.gv.at/public/datenverarbe 
itungsDetailL3.xhtml?idService=11460&idGrundInform
ation=3384 (last accessed on 6 August 2024). 
146 The original text is as follows: “Verantwortlich für die 
Verarbeitung der Daten sind: Amt der Tiroler 
Landesregierung Büro Landesvolksanwältin”. 
147 The original text is as follows: “Aufgaben und 
Zuständigkeiten der gemeinsamen Verantwortlichen: Das 
Amt der Tiroler Landesregierung stellt die Mittel 
(Anwendung) bereit. Die Verarbeitung findet 
ausschließlich durch den Landesvolksanwalt statt. Die 
Betroffenenrechte und die Informationspflichten werden 
primär von dem Verantwortlichen, bei dem die Daten 
erfasst werd wahrgenommen”. 
148 The original text is as follows: “Die 
Datenverarbeitung erfolgt zum Zweck der Beratung 
sowie der Entgegennahme, der Behandlung und der 
Information über das Ergebnis der Prüfung von 
Beschwerden durch den Landesvolksanwalt in 
Angelegenheiten der Landesverwaltung, der mittelbaren 
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It thus appears that Landesvolksanwalt and 
Landesregierung are defined as joint 
controllers under Article 26 GDPR, 
“gemeinsame Verantwortlichkeit”. This 
confirms the possibility of reconstructing a 
similar relationship at the privacy level, 
although it should be kept in mind that the 
level is different (it is a state body in this case) 
and that the relationship is shifted to the 
government (the Landesregierung not the 
Landtag). 

As far as the Vorarlberg Ombudsman, 
Landesvolksanwalt für Vorarlberg, is 
concerned, it too is a state body, governed by 
Articles 59 and ff. of the state constitution 
(Landesgesetzblatt Nr. 9/1999149) and the 
Landesvolksanwalt Act (Landesgesetzblatt Nr. 
29/1985, see in particular Articles 7 and 
ff.150). 

The relationship in this case is with the 
Landtag. 

According to Article 61 of the state 
constitution it is the Land, the State, that 
provides the necessary resources for the work 
of the Landesvolksanwalt and for the 

 
Bundesverwaltung und der dem Landeshauptmann 
übertragenen Verwaltung von Bundesvermögen. Darüber 
hinaus dient die Datenverarbeitung als Grundlage für die 
Erstellung von Anregungen betreffend die Gesetzgebung 
und Verwaltung des Landes, deren Übermittlung an den 
Landtag bzw. die Landesregierung sowie das Aufzeigen 
von Missständen und die Abgabe von Empfehlungen zu 
deren Beseitigung. Zudem werden die Daten 
exemplarisch in nicht personenbezogener Form als 
Jahresbericht an den Tiroler Landtagspräsidenten bzw. 
den Tiroler Landtag übermittelt”. 
149 Available at: www.ris.bka.gv.at/Dokument.wxe?Abfra 
ge=Lgbl&Lgblnummer=9%2f1999&Bundesland=Vorarl
berg&BundeslandDefault=Vorarlberg&FassungVom=&S
kipToDocumentPage=True&ResultFunctionToken=754e
b8fd-ac09-45c0-a87c-4b7e5972f913&Dokumentnummer 
=LGBL_VO_19990225_9#hit0 (last accessed on 6 
August 2024). 
150 Available at: www.ris.bka.gv.at/eli/lgbl/VO/1985/29/ 
P9/LVB40041558?ResultFunctionToken=45a6aa3a-fb2d-
4ee2-8258-4005910247cd&Abfrage=Gesamtabfrage&Se 
archInAsylGH=&SearchInAvn=&SearchInAvsv=&Searc
hInBegut=&SearchInBgblAlt=&SearchInBgblAuth=&Se
archInBgblPdf=&SearchInBks=&SearchInBundesnorme
n=&SearchInBvb=&SearchInBvwg=&SearchInDok=&S
earchInDsk=&SearchInErlaesse=&SearchInGbk=&Searc
hInGemeinderecht=&SearchInGemeinderechtAuth=&Se
archInJustiz=&SearchInKmGer=&SearchInLandesnorme
n=&SearchInLvwg=&SearchInLgbl=&SearchInLgblNO
=&SearchInLgblAuth=&SearchInMrp=&SearchInNorme
nliste=&SearchInPruefGewO=&SearchInPvak=&SearchI
nRegV=&SearchInSpg=&SearchInUbas=&SearchInUms
e=&SearchInUpts=&SearchInUvs=&SearchInVbl=&Sea
rchInVerg=&SearchInVfgh=&SearchInVwgh=&ImRisSe
itVonDatum=&ImRisSeitBisDatum=&ImRisSeit=&Resu
ltPageSize=100&Suchworte=Landesvolksanwalt (last 
accessed on6 August 2024). 

necessary personnel and material costs.151 
According to Article 7152 of the 
Landesvolksanwalt Act, the 
Landesvolksanwalt has to submit an annual 
report on its activities to the Landtag and at 
the same time to the Landesregierung. 
According to Article 9153 of the same law, the 
Landesvolksanwalt must establish an office at 
its official residence, and must ensure that the 
office is adequately equipped, but has the 
necessary number of state employees to carry 
out its work (with a predetermined upper limit 
of employment). Whereas under Article 10154 

 
151 The original text is as follows: “Das Land stellt dem 
Landesvolksanwalt für seine Tätigkeit und für den 
notwendigen Personal und Sachaufwand die 
erforderlichen Mittel zur Verfügung”. 
152 The original text of the Article is as follows: “§ 7*) 
Berichte des Landesvolksanwaltes (1)Der 
Landesvolksanwalt hat dem Landtag über seine Tätigkeit 
jährlich einen Bericht zu erstatten. Der Jahresbericht ist 
gleichzeitig mit der Vorlage an den Landtag der 
Landesregierung zu übermitteln”. 
153 The original text of the Article is as follows: “§ 9*) 
Büro und Unterstützung des Landesvolksanwaltes (1)Der 
Landesvolksanwalt hat an seinem Amtssitz ein Büro 
einzurichten. Er hat für die sachliche Ausstattung des 
Büros zu sorgen. (2)Dem Landesvolksanwalt steht zur 
Ausübung seiner Tätigkeit die erforderliche Anzahl von 
Landesbediensteten zur Verfügung. Die 
Beschäftigungsobergrenze der Landesbediensteten, die 
beim Landesvolksanwalt beschäftigt werden, ergibt sich 
aus dem Beschäftigungsrahmenplan. (3)Dem 
Landesvolksanwalt steht das Leitungs- und 
Weisungsrecht gegenüber dem Personal des Büros zu. 
Das Personal des Büros hat die ihm vom 
Landesvolksanwalt zugewiesenen vorbereitenden 
Arbeiten und sonstigen Hilfstätigkeiten zu erledigen. Der 
Landesvolksanwalt kann Angehörige des Büros damit 
betrauen, in seinem Namen Amtshandlungen von 
geringerer Bedeutung zu besorgen. Eine derartige 
Betrauung bedarf der Schriftform. Im Falle der 
Befangenheit hat der Leiter des Büros den 
Landesvolksanwalt zu vertreten. (4)Eine Zuweisung 
eines Bediensteten zum Landesvolksanwalt sowie eine 
Zuweisung eines beim Landesvolksanwalt verwendeten 
Bediensteten zu einer anderen Dienststelle durch die 
Landesregierung bedürfen der Zustimmung des 
Landesvolksanwaltes. Bei anderen dienstrechtlichen 
Maßnahmen betreffend die beim Landesvolksanwalt 
beschäftigten Bediensteten ist der Landesvolksanwalt zu 
hören”. 
154 The original text of the Article is as follows: “§ 10*) 
Haushalt, Beschäftigungsrahmenplan (1)Die 
Mittelaufbringungen und Mittelverwendungen für den 
Sachaufwand des Landesvolksanwaltes ergeben sich aus 
dem Voranschlag über den Landeshaushalt. (2)Der 
Landesvolksanwalt hat dem Landtagspräsidenten 
alljährlich bis spätestens zum 1. Juni den voraussichtlich 
erforderlichen Sach- und Personalbedarf für das folgende 
Jahr bekanntzugeben. Im Weiteren findet hierzu eine 
Besprechung zwischen dem Landesvolksanwalt und dem 
Landtagspräsidenten statt, über deren Ergebnis der 
Landtagspräsident dem Volksanwaltsausschuss zur 
weiteren Beratung zu berichten hat; der 
Landesvolksanwalt ist der Sitzung des 
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the Landesvolksanwalt must inform the 
Landtag President annually of the probable 
material and personnel requirements for the 
following year. 

The relationship in this case is thus more 
similar to that of the Italian regional 
ombudsmen. 

The privacy qualification of the 
relationship can be deduced from the privacy 
statement available on the website of the 
Landesvolksanwalt:155 the latter processes 
data, whereas the Landesregierung is only 
defined as “Datenschutzbeauftragten”, data 
protection officer and not a joint controller, 
and no reference is made to the Landtag 
either. It would therefore appear in this case 
that the Landesvolksanwalt is an autonomous 
controller. 

In conclusion, multiple qualifications of the 
relationship in question are also possible in 
Austria. However, a distinction must be made 
between the Länder and the Italian regions, 
since the Länder are real states. This 
complicates the comparison. Furthermore, the 
same can also be said for federal states such as 
the German Federal Republic156 or the Belgian 
Federal Constitutional Monarchy. 

Spain is organized territorially into 
municipalities, provinces, and autonomous 
communities, and according to this territorial 
organization, in addition to the national 
Ombudsman, there are several regional and 

 
Volksanwaltsausschusses beizuziehen. Schließlich gibt 
der Landtagspräsident der Landesregierung den 
erforderlichen Sach- und Personalbedarf unter 
Berücksichtigung des Ergebnisses der Sitzung des 
Volksanwaltsausschusses jeweils bis spätestens zum 1. 
Juli bekannt”. 
155 Data privacy information (Datenschutzrechtliche 
Information) available at: www.landesvolksanwalt.at/rec 
htliches/datenschutz (last accessed on 6 August 2024). 
156 “Public sector ombudsmen in Germany exist in four 
of the sixteen regions” (i.e. die Bürgerbeauftragte des 
Landes Baden-Württemberg, der Bürgerbeauftragte der 
Bayerischen Staatsregierung, der Bürger- und 
Polizeibeauftragter des Landes Berlin and der 
Bürgerbeauftragter des Landes Mecklenburg-
Vorpommern), and “there is a Committee on Petitions at 
the federal level, as well as Committees on Petitions in 
each of the sixteen regions.”, as reflected on the 
Ombudsman’s website in the appropriate section at: 
www.ombudsman.europa.eu/en/european-network-of-om 
budsmen/members/all-members (last accessed on 6 
August 2024). 

local ombudsmen,157 nine local ombudsmen in 
total.158 

With regard to the Ombudsman of Aragon, 
El Justicia de Aragón, it is stated on the 
Ombudsman’s website159 that the latter is One 
of the four cornerstones of the Autonomous 
Community of Aragon, along with the Courts 
of Aragon (legislative assembly body), the 
President and the Diputación General or 
Government.160 In particular, Article 59 of the 
Statute of Autonomy (Ley Orgánica 5/2007 de 
20 de Abril, de Reforma del Estatuto de 
autonomía de Aragón161) considers it an 
institution. 

According to Article 35 of the Ley 
reguladora del Justicia de Aragón,162 El 
Justicia de Aragón submits to the Courts an 
annual report containing the complaints 
received, the files opened ex officio, the 
rejected complaints, those that were in trial 
and the results obtained from the 
investigations concluded by resolution, while 

 
157 As reflected on the Ombudsman’s website in the 
appropriate section at: www.ombudsman.europa.eu/en/eu 
ropean-network-of-ombudsmen/members/all-members 
(last accessed on 6 August 2024). 
158 The Spanish regions where there is a regional 
ombudsman are: Andalusia (Oficina del Defensor del 
Pueblo Andaluz), Aragon (Justicia de Aragón), Canary 
Islands (Diputado del Común de Canarias), Castile and 
León (Procurador del Común de Castilla y León), 
Catalonia (Síndic de Greuges de Catalunya), Galicia 
(Valedor do Pobo de Galicia), Navarre (Defensor del 
Pueblo de Navarra), Basque Country (Ararteko - 
Defensor del Pueblo del País Vasco), Valenciam 
Community (Síndic de Greuges de la Comunitat 
Valenciana). 
159 Site page available at: https://eljusticiadearagon.es/la-
institucion/ (last accessed on 6 August 2024). 
160 Statement taken from the webpage, translation by the 
undersigned from the original text: “El Justicia de 
Aragón es una de las cuatro instituciones básicas que 
configuran la Comunidad Autónoma de Aragón, junto 
con las Cortes, el Presidente y la Diputación General o 
Gobierno”. 
161 Available at: chrome-extension://efaidnbmnnnibpcaj 
pcglclefindmkaj/https://eljusticiadearagon.es/wp-content/ 
uploads/dlm_uploads/2019/12/ESTATUTOAUTONOMI
A.pdf (last accessed on 6 August 2024). 
162 The law regulating the Ombudsman is available at: 
https://eljusticiadearagon.es/legislacion/ley-reguladora-d 
el-justicia/ (last accessed on 6 August 2024), original text 
of the article: “Artículo 35 1. El Justicia de Aragón 
presentará a las Cortes anualmente, en el plazo de treinta 
días a partir del inicio del segundo período ordinario de 
sesiones, un informe en el que consten las quejas 
recibidas, los expedientes iniciados de oficio, las quejas 
rechazadas, las que se encuentren en tramitación y los 
resultados obtenidos de aquellas investigaciones 
concluidas con resolución. Este informe deberá tener un 
capítulo específico dedicado a la igualdad de género, 
donde se recojan todas las actuaciones relacionadas con 
la igualdad de trato y de oportunidades y la no 
discriminación por razón de género”. 
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according to Article 38 it has the necessary 
personal means to carry out its functions, 
according to the entries in the budget of the 
Courts of Aragón.163 The relationship, mutatis 
mutandis, would therefore be between the 
body and the legislative assembly. 

Turning to data processing, first of all, it 
should be noted that in the Spanish version of 
the GDPR “responsable del tratamiento” or 
“responsable” is the controller, whereas joint 
controller translates as “corresponsable”. 

In the record of the processing operations 
of El Justicia de Aragón, which can be found 
on its website164 it is stated that the latter is the 
data controller,165 whereas no reference to a 
joint controller is to be found, and therefore 
this body must be considered as an 
autonomous controller. 

A similar situation exists for other Spanish 
regional ombudsmen. In particular, it can be 
briefly noted that also in the privacy policies 
and/or records of processing operations of the 
ombudsmen of Andalusia166 (Oficina del 
Defensor del Pueblo Andaluz167), of the 
Canary Islands168 (Diputado del Común de 
Canarias169), of Castilla y León170 
(Procurador del Común de Castilla y León171) 

 
163 Original text of the article: “Artículo 38 1. Para el 
cumplimiento de sus funciones el Justicia podrá disponer 
de los medios personales necesarios, de acuerdo con las 
partidas que figuren en el presupuesto de las Cortes de 
Aragón”. 
164 Available at: https://eljusticiadearagon.es/proteccion-
de-datos/ (last accessed on 6 August 2024). 
165 The original text is as follows: “Responsable del 
Tratamiento: El responsable de estas actividades de 
tratamiento es El Justicia de Aragón”. 
166 For a brief excursus on the institutional history of the 
body, see the relevant dedicated page on the institutional 
website, available at: www.defensordelpuebloandaluz.es 
/antecedentes (last accessed on 6 August 2024). 
167 For the body’s privacy policy, see the relevant 
dedicated page on the institutional site, available at: 
www.defensordelpuebloandaluz.es/politica-de-privacidad 
-y-aviso-legal (last accessed on 6 August 2024). 
168 For a brief excursus on the institutional history of the 
body, see the relevant dedicated page on the institutional 
website, available at: www.diputadodelcomun.org/que-
es-el-diputado-del-comun (last accessed on 6 August 
2024). 
169 For the body’s privacy policy, see the relevant 
dedicated page on the institutional site, available at: 
www.diputadodelcomun.org/politica-de-privacidad (last 
accessed on 6 August 2024). 
170 For a brief excursus on the institutional history of the 
body, see the relevant dedicated page on the institutional 
website, available at: www.procuradordelcomun.org/el-
procurador-del-comun (last accessed on 6 August 2024). 
171 For the body’s privacy policy, see the webpage 
available at: www.procuradordelcomun.org/#txtpolitica 
(last accessed on 6 August 2024). 

of Catalonia172 (Síndic de Greuges de 
Catalunya173), of Navarra174 (Defensor del 
Pueblo de Navarra175), of the Basque 
Country176 (Ararteko - Defensor del Pueblo 
del País Vasco177) and of Valencia178 (Síndic 
de Greuges de la Comunitat Valenciana179), it 
appears that the bodies are autonomous 
controllers as there is no reference to joint 
controllers. 

Therefore, it seems that in Spain the choice 
on the qualification of the privacy relationship 
between ombudsmen and legislative 
assemblies is uniformly oriented towards 
autonomous controllership. However, one 
cannot fail to note, also in this case, that “it is 
not easy nowadays for the Spanish territorial 
system to find a place in the models of 
territorial distribution of political power 
offered by comparative experience (unitary, 
federal or regional state). This difficulty has 
also been noted by the Spanish Constitutional 
Tribunal itself, which, in qualifying the 
autonomous system, has limited itself to 
defining it as a “composite State”.180 

 
172 For a brief excursus on the institutional history of the 
body, see the relevant dedicated page on the institutional 
website, available at: www.sindic.cat/ca/page.asp?id=38 
(last accessed on 6 August 2024). 
173 For the body’s privacy policy, see the relevant 
dedicated page on the institutional site, available at: 
https://seue.sindic.cat/sinseu/webclientrwd/iseu.html#Pro
teccioDeDades (last accessed on 6 August 2024). 
174 For a brief excursus on the institutional history of the 
body, see the relevant dedicated page on the institutional 
website, available at: www.defensornavarra.es/es/defen 
sor/que-es (last accessed on 6 August 2024). 
175 For the body’s privacy policy, see the relevant 
dedicated page on the institutional site, available at: 
www.defensornavarra.es/es/proteccion-de-datos (last 
accessed on 6 August 2024). 
176 For a brief excursus on the institutional history of the 
body, see the relevant dedicated page on the institutional 
website, available at: www.ararteko.eus/es/que-es-el-
ararteko (last accessed on 6 August 2024). 
177 For the body’s privacy policy, see the relevant 
dedicated page on the institutional site, available at: ww 
w.ararteko.eus/es/politica-de-privacidad (last accessed on 
6 August 2024). 
178 For the body’s organisational regulations, see the 
relevant dedicated page in the institutional website, 
available at: https://laadministracionaldia.inap.es/noticia 
.asp?id=1220952 (last accessed on 6 August 2024). 
179 For the body’s privacy policy, see the relevant 
dedicated page on the institutional site, available at: 
www.elsindic.com/politica-de-privacidad (last accessed 
on 6 August 2024). 
180 We cite the research carried out within the Scuola 
Superiore dell’Amministrazione dell’Interno (Rome), 
carried out by the participants in the XXII course for 
access to the qualification of vice-prefect, held at the 
School in the spring of 2008, coordinated by Professor 
Antonio D’Atena, referred to on the website of the 
Ministry of the Interior, available at: www1.interno 

https://eljusticiadearagon.es/proteccion-de-datos/
https://eljusticiadearagon.es/proteccion-de-datos/
https://seue.sindic.cat/sinseu/webclientrwd/iseu.html#ProteccioDeDades
https://seue.sindic.cat/sinseu/webclientrwd/iseu.html#ProteccioDeDades
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2.4. The Opinion of 23 March 2024; the 

subject of the requested decision 

Having set out the main possible 
configurations of the relationship under 
discussion, on a regional and European level, 
it is now possible to take a closer look which 
path the Garante’s recent measure has taken in 
this respect. This is an Opinion181 concerning 
a draft regulation governing the criteria and 
modalities for the processing of personal data 
by the Ombudsman requested by the Regional 
Council of Aosta Valley, expressed182 
pursuant to Article 57(1)(c) of the GDPR.183 

In particular, Article 18-bis of Aosta 
Valley Regional Law No. 17 of 28 August 
2001184 provides that the Presidency Bureau 
of the Regional Council, “having obtained the 
Opinion of the Garante for the protection of 
personal data”, is to define “by its own 
resolution the criteria and modalities for the 
processing of personal data under this law, by 
computer and telematic means, in compliance 
with the provisions of Legislative Decree No. 
196 of 30 June 2003”.185 The Council 

 
.gov.it/mininterno/export/sites/default/it/assets/files/16/05
38_ordinamenti_territoriali.pdf (last accessed on 6 
August 2024). 
181 Garante per la protezione dei dati personali, Parere 
sullo schema di Regolamento per la disciplina dei criteri 
e delle modalità del trattamento dei dati personali di cui 
alla legge regionale 28 agosto 2001, n. 17 (Disciplina 
del funzionamento dell’ufficio del difensore civico. 
Abrogazione della legge regionale 2 marzo 1992, n. 5 
(istituzione del difensore civico)) del Consiglio regionale 
della Valle d’Aosta. 
182 Garante per la protezione dei dati personali, Parere 
sullo schema di Regolamento per la disciplina dei criteri 
e delle modalità del trattamento dei dati personali di cui 
alla legge regionale 28 agosto 2001, n. 17 (Disciplina 
del funzionamento dell’ufficio del difensore civico. 
Abrogazione della legge regionale 2 marzo 1992, n. 5 
(istituzione del difensore civico)) del Consiglio regionale 
della Valle d’Aosta, 1 and 2. 
183 “1. Without prejudice to the other tasks set out in this 
Regulation, on its territory each supervisory authority 
shall: ... (c) advise, in accordance with Member State 
law, the national parliament, the government, and other 
institutions and bodies on legislative and administrative 
measures relating to the protection of natural persons” 
rights and freedoms with regard to processing”. 
184 The original text of Aosta Valley Regional Law No. 17 
of 28 August 2001 is available at: www.regione. 
vda.it/amministrazione/leggi/bollettino_ufficiale_new/arc
hive/2001/37-2001.pdf (last accessed on 30 September 
2024); the version amended by Article 18bis is available 
at: www.consiglio.vda.it/app/leggieregolamenti/dettaglio 
?pk_lr=2635&versione=V (last accessed on 30 
September 2024). 
185 Garante per la protezione dei dati personali, Parere 
sullo schema di Regolamento per la disciplina dei criteri 
e delle modalità del trattamento dei dati personali di cui 
alla legge regionale 28 agosto 2001, n. 17 (Disciplina 
del funzionamento dell’ufficio del difensore civico. 

therefore submitted to the Garante the draft 
resolution entitled “Regolamento per la 
disciplina dei criteri e delle modalità del 
trattamento dei dati personali di cui alla legge 
regionale 28 agosto 2001, n. 17 (Disciplina 
del funzionamento dell’ufficio del difensore 
civico. Abrogazione della legge regionale 2 
marzo 1992, n. 5 (istituzione del difensore 
civico))”, requesting its prior Opinion, 
provided for by law,186 concerning above all 
the regulation of the privacy position of the 
Ombudsman as joint controller, a qualification 
which raised a number of perplexities during 
the preliminary investigation of the 
aforementioned authority.187 

For the purposes of this paper, attention 
will be focused exclusively on whether or not 
the Ombudsman should be recognised as a 
joint or autonomous data controller.188 

In particular, it should be noted from the 
outset that the Garante maintains that the 
Ombudsman, in the case under consideration, 
must be qualified as the sole controller of the 
personal data processed pursuant to the Aosta 
Valley Regional Law, and therefore the 
regulation in question cannot designate 
him/her as a joint controller. 

2.5. (continued) The Garante’s assessments 
and decision 

In his reasoning, the Garante refers, first of 
all, to the aforementioned189 EDPB Guidelines 
No. 7 of 2020,190 in order to emphasise that 

 
Abrogazione della legge regionale 2 marzo 1992, n. 5 
(istituzione del difensore civico)) del Consiglio regionale 
della Valle d’Aosta, 2. 
186 Ibid. 
187 Ibid. 
188 Garante per la protezione dei dati personali, Parere 
sullo schema di Regolamento per la disciplina dei criteri 
e delle modalità del trattamento dei dati personali di cui 
alla legge regionale 28 agosto 2001, n. 17 (Disciplina 
del funzionamento dell’ufficio del difensore civico. 
Abrogazione della legge regionale 2 marzo 1992, n. 5 
(istituzione del difensore civico)) del Consiglio regionale 
della Valle d’Aosta, 6 and 7; the issues on the adaptation 
to the provisions of the GDPR for “special categories of 
personal data” and “personal data related to criminal 
convictions and offences” and the enhancement of 
personal data security, also the subject of the Opinion but 
not relevant to the purpose of this paper, are left out. 
189 See section 2.1 of this paper. 
190 Garante per la protezione dei dati personali, Parere 
sullo schema di Regolamento per la disciplina dei criteri 
e delle modalità del trattamento dei dati personali di cui 
alla legge regionale 28 agosto 2001, n. 17 (Disciplina 
del funzionamento dell’ufficio del difensore civico. 
Abrogazione della legge regionale 2 marzo 1992, n. 5 
(istituzione del difensore civico)) del Consiglio regionale 
della Valle d’Aosta, 2 and 3. 
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the general criterion for the existence of joint 
controllership is the joint participation of two 
or more entities in defining the purposes and 
means, which may take the form of a joint 
decision taken by two or more entities, or may 
result from converging decisions of the same 
entities that are mutually complementary and 
necessary for the processing to take place, so 
as to have a tangible effect on the definition of 
the purposes and means.191 On the basis of 
these references, the Opinion emphasises the 
importance of the criterion of the 
inseparability of the processing by each party, 
which are inextricably linked to such an extent 
that the subjects holding them cannot carry 
out one without the other, as illustrated in the 
same Guidelines.192 

Secondly, the Garante points out, referring 
not only to the Guidelines but also to CJEU 
caselaw inspiring them,193 that joint 
participation includes, on the one hand, the 
determination of purposes and, on the other 
hand, the determination of means. 

Finally, the Garante recalls that not all 
processing activities involving several 
subjects give rise to joint controllership, and 
that the assessment in this respect must be 
based on a case-by-case factual analysis, since 
the circumstance that several subjects are 
involved in the same processing operation 
does not mean that they necessarily act as 
joint controllers, just as not all types of 
partnership, cooperation or collaboration 
necessarily imply joint controllership.194 

Having therefore recalled these regulatory 
and interpretative arguments, the Garante 
focuses on the specific case, in light of the 
regional regulatory framework:195 the Aosta 

 
191 EDPB, Guidelines No. 7/2020 on the concepts of data 
controller and data processor under the GDPR, 3. 
192 Ibid. 
193 Ibid; see the cited CJEU Judgments: Unabhängiges 
Landeszentrum für Datenschutz Schleswig- Holstein v 
Wirtschaftsakademie, C-210/16; Tietosuojavaltuutettu v 
Jehovan todistajat - uskonnollinen yhdyskunta, C-25/17; 
Fashion ID GmbH & Co. KG v Verbraucherzentrale 
NRW eV, C-40/17. These pronouncements, the EDPB 
also notes, “while these judgments were issued by the 
CJEU on the interpretation of the concept of joint 
controllers under Directive 95/46/CE, they remain valid 
in the context of the GDPR, given that the elements 
determining this concept under the GDPR remain the 
same as under the Directive”. 
194 EDPB, Guidelines No. 7/2020 on the concepts of data 
controller and data processor under the GDPR, par. 
3.2.1, point No. 52, and par. 3.2.3, points No. 69 and No. 
71. 
195 Garante per la protezione dei dati personali, Parere 
sullo schema di Regolamento per la disciplina dei criteri 

Valley Ombudsman’s office is located at the 
Presidency Bureau of the Regional Council 
and has a staffing determined by the Bureau 
within the Regional Legislative Assembly’s 
personnel, which is however “hierarchically 
and functionally dependent” on the guarantor 
body. The latter, for the administrative 
management of its staff, makes use of the 
Council structure responsible for personnel 
matters, using premises determined by the 
Bureau for the performance of its activities.196 

Such a situation, in the Opinion of the 
Garante, would not be sufficient for the 
purposes of a configuration of joint 
controllership between the Regional Council 
and the Ombudsman, “in light of the specific 
circumstances of the relationship between the 
parties, based on a substantive (rather than 
merely formal) analysis, which takes into 
account the influence actually exercised on the 
purposes and means of the processing”.197 

The Garante favors, “as clear from the 
latest version of the regulation scheme 
transmitted”, the configuration of the 
exclusive controllership by the ombudsman. 

“In the specific and particular case of the 
Aosta Valley Region”, in relation to the 
processing of personal data carried out in 
fulfilment of the institutional purposes 
attributed to it by the reference discipline,198 
according to the Garante the regulatory 
references regarding the guarantor’s position 
within the structure of the Regional 
Council,199 its tasks,200 its powers,201 its 

 
e delle modalità del trattamento dei dati personali di cui 
alla legge regionale 28 agosto 2001, n. 17 (Disciplina 
del funzionamento dell’ufficio del difensore civico. 
Abrogazione della legge regionale 2 marzo 1992, n. 5 
(istituzione del difensore civico)) del Consiglio regionale 
della Valle d’Aosta, 3. 
196 See Articles 16 and 17, paragraphs 1, 2 and 4, of the 
Aosta Valley Regional Law No. 17 of 28 August 2001. 
197 Garante per la protezione dei dati personali, Parere 
sullo schema di Regolamento per la disciplina dei criteri 
e delle modalità del trattamento dei dati personali di cui 
alla legge regionale 28 agosto 2001, n. 17 (Disciplina 
del funzionamento dell’ufficio del difensore civico. 
Abrogazione della legge regionale 2 marzo 1992, n. 5 
(istituzione del difensore civico)) del Consiglio regionale 
della Valle d’Aosta, 3. 
198 Garante per la protezione dei dati personali, Parere 
sullo schema di Regolamento per la disciplina dei criteri 
e delle modalità del trattamento dei dati personali di cui 
alla legge regionale 28 agosto 2001, n. 17 (Disciplina 
del funzionamento dell’ufficio del difensore civico. 
Abrogazione della legge regionale 2 marzo 1992, n. 5 
(istituzione del difensore civico)) del Consiglio regionale 
della Valle d’Aosta, 3 and 4. 
199 Garante per la protezione dei dati personali, Parere 
sullo schema di Regolamento per la disciplina dei criteri 
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e delle modalità del trattamento dei dati personali di cui 
alla legge regionale 28 agosto 2001, n. 17 (Disciplina 
del funzionamento dell’ufficio del difensore civico. 
Abrogazione della legge regionale 2 marzo 1992, n. 5 
(istituzione del difensore civico)) del Consiglio regionale 
della Valle d’Aosta, 3: “he exercises his functions in full 
freedom and independence and is not subject to any form 
of hierarchical or functional control”, ensuring “in 
compliance with and in the manner provided for by [... ] 
law [of reference], a non-jurisdictional protection of 
subjective rights, legitimate interests, collective or 
diffuse interests, in order to ensure the effective 
compliance with the principles laid down by the 
regulations in force on the subject of good governance, 
impartiality, legality, transparency, efficiency and 
effectiveness of administrative activity”, with functions 
of advice, mediation and proposal”; see Articles 2 and 3 
of the Aosta Valley Regional Law of 28 August 2001, 
No. 17. 
200 Garante per la protezione dei dati personali, Parere 
sullo schema di Regolamento per la disciplina dei criteri 
e delle modalità del trattamento dei dati personali di cui 
alla legge regionale 28 agosto 2001, n. 17 (Disciplina 
del funzionamento dell’ufficio del difensore civico. 
Abrogazione della legge regionale 2 marzo 1992, n. 5 
(istituzione del difensore civico)) del Consiglio regionale 
della Valle d’Aosta, 4: “may intervene “also pending 
litigation in administrative or civil and administrative 
courts” ... omissis ... and exercises the further functions 
of “Garante dei diritti delle persone sottoposte a misure 
restrittive della libertà personale attuate nel territorio 
regionale, secondo la disciplina stabilita dalla legge 
sull’ordinamento penitenziario”, as well as those of 
“Garante per l’infanzia e l’adolescenza” and of “Garante 
dei diritti delle persone con disabilità”; see Articles 2 bis, 
2 ter, 2 quater and 2d of Aosta Valley Regional Law No. 
17 of 28 August 2001. 
201 Ibid: “may intervene not only with regard to “organs 
and structures of the regional administration”; “bodies, 
institutes, companies, consortia dependent on the Region 
that are concessionaries and managers of public 
services”; “local territorial entities, with reference to the 
functions delegated or sub-delegated by the Region”; the 
Aosta Valley “Azienda regionale sanitaria (USL)” ... 
omissis . ..., but also of non-regional entities, such as the 
“local territorial entities in relation to their own 
functions, subject to a special agreement between the 
entities themselves and the Regional Council” and the 
“peripheral administrations of the State, limited to the 
areas of their respective competences” ... omissis ... In 
order to exercise the aforementioned powers of 
intervention, it is provided that the Ombudsman may 
“request, either verbally or in writing, information on the 
status of the files and situations submitted to his 
attention”; “consult and obtain copies of all the acts and 
documents relating to the subject of his intervention, as 
well as acquire the necessary information “to “summon 
the person responsible for the procedure in order to 
obtain clarifications as to the state of the procedure and 
the causes of any malfunctions, also with a view to 
seeking solutions that reconcile the general interest with 
that of the petitioner”; “to have access to the offices for 
any checks that may be necessary”; “to bring situations 
of legal uncertainty and regulatory deficiency to the 
attention of the administrators, urging them to take the 
appropriate measures”; “to make observations, notifying 
the administration concerned in a timely manner”. See 
Article 11(1)(a-d), and (2), and Article 12 of Aosta Valley 
Regional Law No. 17 of 28 August 2001. 

further prerogatives,202 and finally the controls 
to which it is subject,203 would not allow a 
joint controllership. 

According to the Guarantor, in fact, there is 
no joint controllership but rather autonomous 
controllership, because, at a factual level:204 

- the Council and the Ombudsman have 
very distinct competences and functions 
determined by the sectoral rules, so that they 
each process personal data separately for the 
pursuit of their own institutional purposes, 
without any joint decision to determine the 
purposes and means of the processing; 

- the Ombudsman’s functions include those 
exercised independently as “Garante dei diritti 
delle persone sottoposte a misure restrittive 
della libertà personale attuate nel territorio 
regionale, secondo la disciplina stabilita dalla 
legge sull’ordinamento penitenziario”, as 
“Garante per l’infanzia e l’adolescenza” and 
as “Garante dei diritti delle persone con 
disabilità”; 

- the competences of the Ombudsman 
include non-judicial protection, exercised 
precisely against, inter alia, the bodies of the 

 
202 Ibid: “may request information from the person in 
charge of the proceedings and may “report to the 
competent administrator any delays or obstacles to the 
conduct of its action, with a view to the possible opening 
of disciplinary proceedings against the person in charge 
of the proceedings” ... omissis ... The Ombudsman must 
also be notified of the opening and outcome of the 
disciplinary proceedings or of any closure”; see Article 
13(1), (2) and (3) of Aosta Valley Regional Law No. 17 
of 28 August 2001. 
203 Ibid: “he is heard by the consiliar commissions (at his 
request or at the initiative of the commissions) and is 
called upon to report annually to the Regional Council on 
the activity carried out - as expressly provided for by the 
regional legislation - “in compliance with the provisions 
in force concerning the protection of personal data”; see 
Articles 14 and 15 of the Aosta Valley Regional Law No. 
17 of 28 August 2001. 
204 Garante per la protezione dei dati personali, Parere 
sullo schema di Regolamento per la disciplina dei criteri 
e delle modalità del trattamento dei dati personali di cui 
alla legge regionale 28 agosto 2001, n. 17 (Disciplina 
del funzionamento dell’ufficio del difensore civico. 
Abrogazione della legge regionale 2 marzo 1992, n. 5 
(istituzione del difensore civico)) del Consiglio regionale 
della Valle d’Aosta, 4 and 5. In particular, the Garante 
refers to its previous guidelines on the subject: “Il ruolo 
del medico competente in materia di sicurezza sul lavoro, 
anche con riferimento al contesto emergenziale” of 14 
May 2021, web doc. No. 9585367, available at: 
www.garanteprivacy.it/home/docweb/-/docweb-display/d 
ocweb/9585367 (last accessed on 30 September 2024) 
and Risposta a un quesito relativo al ruolo del consulente 
del lavoro dopo la piena applicazione del Regolamento 
(UE) 679/2016” of 22 January 2019, web doc. No. 
9080970, available at: www.garanteprivacy.it/home/doc 
web/-/docweb-display/docweb/9080970 (last accessed on 
30 September 2024). 
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regional structure itself, the local health unit 
(USL) and, in addition, non-regional bodies 
(even if subject to an agreement with the 
regional legislative assembly); 

- the described powers and functions are 
exercised, according to the regional law, in 
full freedom and independence, without being 
subject to any form of hierarchical and 
functional control by the Regional Council, 
which cannot therefore influence the 
processing of personal data. 

The Opinion states that the Aosta Valley 
Region has accordingly accepted the 
Garante’s observations and amended the 
regulation “as holder of the data processing 
referred to in Regional Law 17/2001” and 
removed the reference to the Regional Council 
as joint controller.205 

3. Concluding remarks and reflections 

3.1. Observations on the Garante’s Opinion, 
together with an assessment of the 
decision’s scope and implications 

Having examined the regulatory situation, 
at the level of regional/provincial law and at 
the level of privacy law, having also briefly 
considered Italian practice and other European 
experiences, having illustrated the Garante’s 
Opinion and its argumentative framework, 
some observations can be made in the margin 
of the latter Opinion. 

The reasoning followed and the 
conclusions reached by the Garante in the 
examined measure stimulate some 
considerations as well as some doubts. 

One immediately notes the importance of 
the measure in a more general perspective, 
since the Opinion is also given “in order to 
give uniform indications useful to other 
homologous regional experiences”.206 

The case therefore has practical relevance 
for all legislative assemblies. However, the 
words of the 2019 Guidelines echo: “it is up to 
each regional council, on the basis of its own 
autonomous assessment, to choose the most 
appropriate framework, also in continuity with 
the past”. 

 
205

 Garante per la protezione dei dati personali, Parere 
sullo schema di Regolamento per la disciplina dei criteri 
e delle modalità del trattamento dei dati personali di cui 
alla legge regionale 28 agosto 2001, n. 17 (Disciplina 
del funzionamento dell’ufficio del difensore civico. 
Abrogazione della legge regionale 2 marzo 1992, n. 5 
(istituzione del difensore civico)) del Consiglio regionale 
della Valle d’Aosta, 5. 
206 Ibid. 

In particular, the Garante’s arguments, 
which are so clear arguments in qualifying the 
relationship as autonomous controllership, 
lend themselves to a number of perplexities 
that might undermine their supportability. 

Following the order of the arguments used 
in the Opinion,207 it may be observed, first of 
all, that the circumstance that the Council and 
the Ombudsman have very distinct 
competences and functions determined by the 
sector regulations, whereby they each process 
personal data separately for the pursuit of their 
own institutional purposes, without any joint 
decision to determine the purposes and means 
of the processing, is only partly acceptable. As 
it has often been emphasised,208 there is 
upstream, a mechanism for the approval of a 
programme, and downstream, the so-called 
annual report,209 which in the regulatory 
reconstruction has also had the function of 
influencing the Council’s legislative output. In 
this regard, the purpose is determined, among 
other things, at least in part, by 
regional/provincial law, which emanates 
precisely from one of the parties, the 
legislative assembly itself. The guarantor 
bodies’ office, by regional/provincial law, is 
located at the Council, and the same law 
defines its purposes and means, as well as its 
organisation, in some cases delegating to 
internal regulations. And the law is enacted by 
the legislative assembly itself. A symbiosis 
from the very beginning. 

Secondly, it should not be overlooked, 
however, that it is far from obvious that the 
functions and competences stemming from the 
state legislature are so extraneous to those of 
the Council that they cannot be included in the 
broad purpose of good administrative 
governance and transparency of the 

 
207 Garante per la protezione dei dati personali, Parere 
sullo schema di Regolamento per la disciplina dei criteri 
e delle modalità del trattamento dei dati personali di cui 
alla legge regionale 28 agosto 2001, n. 17 (Disciplina 
del funzionamento dell’ufficio del difensore civico. 
Abrogazione della legge regionale 2 marzo 1992, n. 5 
(istituzione del difensore civico)) del Consiglio regionale 
della Valle d’Aosta, 4 and 5. 
208 See section 1.3 of this paper. 
209 D. Borgonovo Re, Il difensore civico nell’ordinamento 
italiano. Origine ed evoluzione dell’istituto, 72 and ff., 
defines “the presentation of the annual report” as “the 
main instrument of communication between the office 
and the Council: in it are formulated the observations, the 
suggestions, the proposals of eventual legislative or 
administrative innovations that the Ombudsman, in the 
light of the cases submitted to his intervention, considers 
functional to a better action of the administrations”. 
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regional/provincial administration in a broad 
sense. 

The fact that the Ombudsman’s functions 
include those exercised independently as 
“Garante dei diritti delle persone sottoposte a 
misure restrittive della libertà personale”, as 
“Garante per l’infanzia e l’adolescenza” and 
as “Garante dei diritti delle persone con 
disabilità”, does not imply a total separation of 
the objectives of the Council and those of the 
Defender. And this is due also to the fact that 
the regional/provincial competences do not 
stand in stark contrast, but are aligned with 
those purposes, and among other things there 
is no evidence that their objectives prevail 
over those more related to local 
administration. Among other things, it is 
difficult for them to be considered as those of 
a national independent authority, which, as 
outlined above,210 has quite different 
perspectives, while those of the guarantors 
remain within the regional perimeter, like 
those of the legislative assembly. 

Thirdly, the Ombudsman’s powers of non-
judicial protection, exercised precisely 
against, inter alia, the bodies of the same 
regional structure, do nothing but corroborate 
the prospect of a common purpose in good 
regional administrative governance, in line 
with the Council’s purposes, while as regards 
controls on non-regional bodies, as the 
Ombudsman himself has set out, there is a 
prior agreement with the regional legislative 
assembly, which could be understood, again, 
precisely as an indication of a co-decision of 
purpose. 

Finally, the described powers and functions 
are exercised in full freedom and 
independence, without being subject to any 
form of hierarchical and functional control by 
the Regional Council, which cannot therefore 
influence the processing of personal data at 
least on this point (certainly not as regards ex 
ante planning, on which it certainly has an 
influence both in terms of purposes and 
means, as well as ex post the annual report to 
the legislative assembly by the Ombudsman, 
which should not be underestimated in terms 
of alignment of purposes). However, this is 
not decisive to exclude a joint controllership, 
if anything it is decisive to exclude an internal 
processor relationship. 

 
210 See section 1.3 of this paper. 

All the above considerations suggest that 
the solution of joint controllership should not 
be ruled out. 

The further criterion identified for 
recognising a joint controllership, the mutual 
and reciprocal benefit, also applies. There may 
in fact be joint controllership even in the case 
of two data controllers who derive mutual 
benefit from the processing. A similar 
reconstruction can be found in other 
pronouncements of the Garante, namely the 
Order against the receipt of unsolicited 
promotional emails of 26 October 2017211 and, 
above all, the corrective and sanctioning 
Order against TIM s.p.a. of 15 January 
2020.212 In these pronouncements it emerges 
that where the activity of two distinct entities 
results in an “essentially unitary economic 
activity,” making it impossible and incorrect 
to separate and distinguish their related 
obligations and liabilities, the relationship 
must be characterized as a joint controllership. 
The data controller might favour his/her own 
market, have his/her own purpose, but the data 
nevertheless enter into a stream delineated 
with a common purpose, there is a 
convergence, one enters into a dynamic where 
it is difficult to separate the two processing 
operations if one follows the flow of data. In 
this perspective, there is also the orientation of 
CJEU caselaw, referenced to in the 2021 
Order itself,213 according to which it can be 
inferred that responsibilities cannot be 
separated from benefits, such as economic 
gains, arising from the same processing 
activity.214 

One objection to the applicability of this 
criterion could be that for public entities (such 
as regional/provincial councils and guarantor 
bodies) it is difficult to identify an advantage, 

 
211 Garante per la protezione dei dati personali, Ricezione 
di email promozionali indesiderate, web doc. No. 
7320903, 26 October 2017, available at: www.garante 
privacy.it/home/docweb/-/docweb-display/docweb/73209 
03 (last accessed on 30 September 2024). 
212 Garante per la protezione dei dati personali, 
Provvedimento correttivo e sanzionatorio nei confronti di 
TIM S.p.A., web doc. No. 9256486, 15 January 2020, 
available at: www.garanteprivacy.it/home/docweb/-/doc 
web-display/docweb/9256486 (last accessed on 30 
September 2024). 
213 Garante per la protezione dei dati personali, 
Provvedimento correttivo e sanzionatorio nei confronti di 
TIM S.p.A., 16, point 3.1. 
214 Judgment CJEU, Case C-131/12 - Google Spain SL, 
Google Inc./Agencia Española de Protección de Datos, 
Mario Costeja Gonzáles, available at: https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A6 
2012CJ0131 (last accessed on 30 September 2024). 
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given the non-profit nature of their activities. 
However, it is easy to recall the economic 
cost-benefit analysis, which does not focus on 
revenue/costs, a ratio typical of the private 
sector, but also applied to public policies, in 
which it is pointed out that techniques 
normally used in the private sector cannot be 
adopted for the evaluation of public 
investments: for public entities, the benefit is 
often non-monetary, but consists of the social 
welfare of the community generated by a 
certain policy choice215 (in other words, the 
choice to pursue a certain purpose). In the 
case of the council and the guarantor, both 
benefit from the processing activity in terms 
of the good governance of the 
regional/provincial administration. Benefits, 
albeit distinct, but involving a common 
interest. 

Reasoning otherwise, one would have to, 
on the contrary, separate the two processing 
operations carried out by the parties: but 
turning the prism of the relationship, one 
would have to understand whether the 
intention of the data subject, at the time of the 
processing of his/her data, falls within a 
unitary or dualistic logic. In this regard, one 
must not forget that according to Opinion No. 
1/2010 WP No. 169 of 16 February 2010,216 
already in line with Directive 95/46/EC, for 
the purpose of identifying the controllership 
concretely exercised, one must also examine 
“non-contractual elements, such as the actual 
control exercised by one party, the image 
given to the data subjects and the legitimate 
expectation of the latter on the basis of this 
visibility”. The functions and purposes of the 
bodies of the legislative assembly are, 
especially in the eyes of the data subject,217 in 
general, common, closely related and 
complementary to the ultimate purpose of 
controlling the proper functioning of the 
public administration in the broad sense. A 
purpose, incidentally, set by the law itself, 

 
215 Concerning this evaluation mechanism used in project 
economics based on the identification, quantification and 
comparison of costs and benefits, see, for further study, 
ex multis, P. Bosi, Corso di scienza delle finanze, 
Bologna, Il Mulino, 2015; R. Cagliozzi. Lezioni di 
politica economica, Naples, Edizioni Scientifiche Italiane 
(ESI), 2001. 
216 See section 2.1 of this paper. 
217 A practical example is the body’s website, which is 
often contained in that of the Council or otherwise has 
links to it and common logos, as can be seen in many of 
the links in this paper. 

which teleologically orients the parties’ 
activities in the privacy sphere as well. 

In any case, joint controllers do not 
necessarily have to do everything, while it is 
possible to divide the treatment into phases, it 
is essential to consider the relationship from a 
dynamic standpoint. Joint controllership is not 
necessarily a co-decision of purposes, but may 
also be only a decision of concurring 
purposes. 

With regard, finally, to the means of the 
processing, it is noted that they too are 
determined in law and, accordingly, the 
Council provides and makes them available to 
the bodies, which use them for defined 
purposes. Once again, however, it is noted that 
in reality also the means, as well as the 
purposes, are decided jointly ex ante and ex 
post, with the mechanisms of planning 
approval and annual reports. On a practical 
level, the bodies cannot disregard the Council 
even though they have a certain autonomy 
from it, which in any case distinguishes them, 
but which does not allow them to carry out 
their activities without its financial and 
organisational material support. 

Ad colorandum, from a practical point of 
view, asserting that the guarantor body is an 
autonomous controller in the privacy set-up 
would entail organisational distortions that are 
not insignificant, not only in terms of 
infrastructure and time but also in terms of 
economic management costs. In particular, a 
privacy structure of autonomy in the 
controllership would be very difficult to 
manage, especially from an organisational 
point of view, for most of the bodies 
themselves, especially in the smallest realities, 
due to lack of adequate human and 
technological resources in some of the 
guarantor bodies.218 Framing the relations 
between the Council and the bodies in joint 
controllership certainly presents some 
imperfections, but it is nevertheless the one 
that best fits the factual situation of the current 
relations between the legislative assembly and 
its bodies on the subject of data processing, 
and is therefore certainly preferable to other 
reconstructions. 

Joint controllership makes it possible to 
frame this peculiar and intertwined reality of 

 
218 As can be deduced from various reports by the 
ombudsmen themselves, see those cited in section 2.2 
below. 



 

 
Simone Matteotti 
 

 

170  2024 Erdal, Volume 5, Issue 2 

 

S
tu

di
a 

V
ar

ia
 

 
purposes and means in a satisfactory manner, 
also and above all in terms of accountability. 

3.2. Future perspectives and possible 
scenarios on the qualification of the 
relationship 

Some concise observations can now be 
made de iure condendo. The examined 
Opinion of the Garante offers interesting hints 
to guide the choices to be made on the 
approach to be adopted for the qualification of 
the relationship. However, it seems to stand 
almost antagonistically to the direction that 
the matter would need. In particular, the 
Guidelines contained in Agenda No. 3 of 2019 
of the Conferenza dei Presidenti delle 
Assemblee delle Regioni e delle Province 
autonome have the explicit purpose of trying 
to reach a common and unitary vision of the 
relationship between regional/provincial 
councils and their bodies (also, but not only, at 
the level of privacy). The centripetal thrust of 
these Guidelines seems to be countered 
precisely by the centrifugal thrust of case-by-
case accountability suggested by the Garante 
in its Opinion. Substantive law and privacy 
thus apparently diverge in purpose, if one 
allows the pun. 

The basic problem of this contradiction 
certainly remains the lack of coherence and 
unity in the substantive national regulations on 
the one hand, and regional ones on the other. 
“Each region has legislated differently; and 
even if specific competences have been 
attributed to it over time by special 
regulations, these have never made it possible 
to define, in a generalised and absolute 
manner, the characteristic features of the 
institution”.219 And this applies both to the 
Ombudsman and to the other bodies. This 
assumption is also emphasised at the level of 
practice, in the annual reports submitted by 
the ombudsmen themselves, reports that, it 
should be recalled, are addressed to the 
councils. Exemplary in this regard is the 
Basilicata Ombudsman, in his 2019 report,220 
in which he notes “the absence of an organic 
discipline that would ensure the homogeneity 
of the function throughout the national 
territory”, which only once it has been filled 

 
219 N. Posteraro, La “reviviscenza” dell’istituto della 
difesa civica alla luce della legge Gelli-Bianco: il 
Difensore civico regionale quale garante del diritto alla 
salute, 9. 
220 Relazione del difensore civico della Regione 
Basilicata del 2019, part III, 33-48. 

will make it possible to “guarantee to all 
citizens essential levels for the exercise of 
citizenship rights and in particular procedural 
rights, entrusting the Ombudsman with the 
task of monitoring their application”.221 “All 
the guarantor authorities, although not of 
direct constitutional origin, play an 
emblematic role of the founding values of the 
democratic State, within the perimeter of the 
system of relations between citizens and the 
powers of the State, between the governed and 
the powers of government (central and 
peripheral), between the administered and 
public administrations”; “albeit with the 
different peculiarities that characterise these 
guarantor figures, the common denominator is 
to ensure “legal certainty” in all cases in 
which citizens consider public action to be 
inconsistent with their rights and expectations, 
and when the interest of the national 
community in pursuing particular objectives is 
such as to merit supplementary protection of 
third parties”.222 At present, however, “there is 
a lack of uniform regulation across the 
country, and the protection of rights is 
inconsistent, varying from one region to 
another, leading to clear disparities in the 
treatment of citizens”.223 

It is certain that the direction of the 
Conferenza dei Presidenti delle Assemblee 
delle Regioni e delle Province autonome is the 
right one to give more coherence to the 
regulatory system and then, as a reflection, to 
that of the privacy plan, which lives on factual 
relations, which in the case of public bodies 
are based first and foremost on the law, by 
virtue of the principle of legality (guaranteed 
by Article 97 of the Constitution and by 
Article 1 of Law 241 of 1990), according to 
which the administration, even in practice, 
should only do what the law allows it to do. 
Especially for smaller entities and with fewer 
resources, this uncertainty even in the area of 
privacy causes quite a few problems, as 
underlined, again on a practical level, also by 
the bodies themselves (see, for example, the 
already mentioned report of the Ombudsman 
of the Friuli Venezia Giulia Region of 2019224 
or also the report of the Ombudsman of the 

 
221 Relazione del difensore civico della Regione 
Basilicata del 2019, part III, 48. 
222 Ibid. 
223 Ibid. 
224 See section 2.2 of this paper. 
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Marche Region of 2022,225 where it is stated 
that “Strongly lacking is instead the training 
necessary for transversal fulfilments in 
contractual matters, transparency and 
protection of personal data”). This doctoral 
ambition is certainly worthy of our support: 
“A national law would therefore perhaps be 
useful to establish at least what are the 
minimum essential levels of guarantee that 
enable the Ombudsman to exercise his/her 
action effectively”.226 This should be extended 
to all others guarantor bodies, of course. 

If one allows oneself a conclusive 
reasoning, considering regional/provincial 
bodies as autonomous controllers, as 
suggested by the Garante in the case of the 
Aosta Valley Ombudsman, in most cases, as 
things stand at present, runs the potential risk 
to decrease councils’ accountability and create 
a disconnect between the bodies and the 
councils. The autonomy of the bodies should 
not be seen as incommunicability with the 
aims of the legislative assembly to which they 
belong: the aims of the guarantors, although 
oriented towards a more universal vision than 
those of the regional/provincial legislative 
assemblies, are in any case always aimed at 
the regional/provincial perimeter of the 
council in which they are located. And, indeed 
assemblies can make them their own precisely 
through their activities, in a symbiotic 
relationship. Otherwise, there is a risk of 
further isolating the guarantors, in a perhaps 
too hasty conception of the separation of the 
parties: in reality, the assemblies and their 
bodies are distinct but not separate, where the 
bodies act as a privileged point of contact 
between the councils and the reference 
population. 

The choice of the model for managing the 
processing of personal data by the guarantor 
bodies is therefore fundamental to 
guaranteeing the protection of citizens’ 
privacy, and must be made in such a way as to 
comply with current regional/provincial and 
privacy regulations, ensuring maximum 
transparency and accountability of data 
processing and obviously protecting the rights 
of individuals. Such a perspective can be 
achieved by favouring a model of joint 

 
225 The reports are available at: www.garantediritti. 
marche.it/relazioni (last accessed on 30 September 2024). 
226 N. Posteraro, La “reviviscenza” dell’istituto della 
difesa civica alla luce della legge Gelli-Bianco: il 
Difensore civico regionale quale garante del diritto alla 
salute, 9. 

controllership, an equal relationship that 
makes it possible to meet organisational 
needs, especially for smaller realities, and that 
allows the discipline of data processing to 
perhaps become a means to achieve further 
purpose, meaning loyal cooperation between 
distinct but not isolated institutions. This, 
especially in light of the comparison made 
with different European realities, federal or 
parafederal, which also feature, at least in one 
case, the possibility of configuring the 
relationship in terms of joint controllership, 
mutatis mutandis.227 

It would perhaps be preferable if the 
Garante were to reverse his decision, as 
regards the approach adopted, at least in the 
case of complex cases such as the issue 
addressed here, involving disparate 
regional/provincial realities: it could take the 
path already taken in the 2000s, of issuing 
specific and precise guidelines for the 
guarantor bodies, which, with respect to the 
provisions of the individual cases, would 
make it possible to shed light on the privacy 
issue in a more systematic and consistent 
manner, while also reassuring the parties. This 
would also allow an ever-increasing 
promotion of a culture of privacy within the 
legislative assemblies and the guarantor 
bodies, through an increasingly conscious and 
close cooperation between the latter also in 
terms of data processing. In this process, a 
fundamental role can certainly be played not 
only by the Garante, but also by the other 
actors involved, such as the Conferenza dei 
Presidenti, the councils themselves, and the 
various bodies, by exploiting the now tried 
and tested mechanism of annual reports, 
perhaps by providing by law or regional 
secondary legislation for a mandatory section 
dealing with the issue of data processing. 

 

 
227 See section 2.3 of this paper. 




