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ABSTRACT Times are ready to the digitisation of public contracts: the new lItalian Public Contracts Code regulates it,
providing a discipline of principles. This study intends to examine the digitisation in the new Public Contracts Code,
starting from its roots. More in detail, the focus of this study is to analyze the principles of digitisation in public
contracts and, specifically, those to be applied when taking automated decisions. Then the study aims also to
understand which are the true novelties of the discipline on digitisation in public contracts of the new Code and which
challenges and opportunities this new discipline brings and faces.
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1.The Origins of Digitisation in Public
Contracts

The new lItalian Public Contracts Code,
adopted by Legislative Decree 31 March
2023, No. 36 (henceforth, the “Code™),
dedicates Part Il of its Book | to the
“digitisation of the life cycle of public
contracts”,! regulating it with rules and

principles.?

* Article submitted to double-blind peer review.

! On digitisation in public administration, ex multis, L.
Torchia, Lo Stato digitale. Una introduzione, Bologna,
Il Mulino, 2023, Part II; D. Bolognino, A. Corrado and
A. Storto, La digitalizzazione e la pubblica
amministrazione, in R. Giordano, A. Panzarola, A.
Police, S. Preziosi and M. Proto (eds.), Il diritto nell ’era

digitale, Milan, Giuffre, 2022; B. Marchetti,
Amministrazione digitale, in Enciclica del Diritto - |
Tematici, vol. lll, Milan, Giuffré, 2022, 98 ff.; P.
Clarizia, La digitalizzazione della  pubblica

amministrazione, in Giornale di diritto amministrativo,
n. 6, 2020, 768-781; R. Cavallo Perin and D.U. Galetta
(eds.), Il diritto dell amministrazione pubblica digitale,
Turin, Giappichelli, 2020; S. Del Gatto, Potere
algoritmico, Digital Welfare State e garanzie per gli
amministrati. | nodi ancora da sciogliere, in Rivista
Italiana di Diritto Pubblico Comunitario, n. 6, 2020,
829 ff,; A Masucci, Digitalizzazione
dell ‘amministrazione e servizi pubblici “on line”.
Lineamenti del disegno normativo, in Diritto Pubblico,
n. 1, 2019, 117-151; J-B. Auby, Il diritto amministrativo
di fronte alle sfide digitali, in Istituzioni del federalismo,
2019, 630.

2 On the Code and in particular on digitisation in public
contracts and the life cycle of public contracts: B.G.
Mattarella and B. Marchetti (eds.), La digitalizzazione
dei contratti pubblici nel nuovo codice, Turin,
Giappichelli, 2024; F. Caringella (ed.), Nuovo Codice
dei contratti pubblici, Milan, Giuffre, 2023, 129 ff,;
L.R. Perfetti (ed.), Codice dei contratti pubblici

It therefore appears useful to first clarify
three aspects: first, what is meant by
digitisation; second, what is meant by life
cycle of public contracts; third, where the
need for a discipline of the digitisation of the
life cycle of public contracts originates.

Moving in an orderly way, in general,
digitisation means the transformation of
analog data and processes into digital form.

Referred to the public administration,
digitisation ~ consists of the digital
transformation aimed at changing the

methods of
administrations’

architecture and the
interconnection  between
databases.

commentato, Wolters Kluwer, 2023, 152 ff.; Id., Sul
nuovo Codice dei contratti pubblici. In principio, in
Urbanistica e Appalti, n. 1, 2023, 5-13; M. Giustiniani,
Il nuovo Codice dei contratti pubblici. Prima e dopo la
riforma, Naples, Dike Giuridica, 2023, 59 ff.; A.
Massari, Gli appalti pubblici dopo il nuovo Codice.
Primo commento al d.Igs. 31 marzo 2023, n. 36,
Santarcangelo di Romagna, Maggioli Editore, 2023, 137
ff.; G.F. Ferrari and G. Morbidelli (eds.), Codice dei
contratti pubblici, Piacenza, La Tribuna, 2023; C.
Contessa and P. Del Vecchio (eds.), Codice dei contratti
pubblici, Naples, Editoriale Scientifica, 2023; P. Forte
and N. Pica, The Italian Law Principles for Digitisation
and Automation in the Life Cycle of Public Contracts, in
European Review of Digital Administration & Law, vol.
4, Issue 2, 2023, 23 ff.; M. Pignatti, La digitalizzazione
e le tecnologie informatiche per |I’efficienza e
I’innovazione nei contratti pubblici, in Federalismi.it, n.
12, 2022, 155; G.M. Racca, La digitalizzazione dei
contratti  pubblici: adeguatezza delle pubbliche
amministrazioni e qualificazione delle imprese, in R.
Cavallo Perin and D.-U. Galetta (eds.), Il diritto
dell’amministrazione  pubblica  digitale,  Turin,
Giappichelli, 2020, 321 ff.
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The life cycle of public contracts is the set
of all phases and activities that concern the
performance of public contracts. Therefore, it
includes not only the awarding phase, but all
of them: from planning and design, to
execution, testing and liquidation of the sums
due, including also activities such as
investigative assistance, access to documents
and evaluation of offers. Article 21 of the
Code specifies that the “digital” life cycle of
public contracts refers to all the phases of the
life cycle of public contracts, i.e. the activities
related to the tender procedures up to the
complete execution of the contract. More
precisely, this cycle is divided into five
phases: “planning, design, publication, award
and execution”.?

Therefore, the digitisation of the life cycle
of public contracts means digital execution of
the activities and administrative procedures in
all phases of public contracts. This is a
novelty, which requires a “comprehensive
rethinking and design of procedures and
obligations with a native digital perspective”,*
in other words, a substantial renewal. It is not
simply a question of making digital what was
previously in paper form, but of radically
changing the entire process, simplifying
procedures and creating an integrated
ecosystem of digital platforms. This allows for
significant reduction in time and costs,
standardization of procurement procedures,
increase in the participation of new economic
operators in the procedures, and greater
transparency. For example, regarding the
planning phase, digitisation is able to allow
greater rationalization of the preliminary
information and the collection of needs;
regarding the contractor-selection phase,
digitisation is able to allow the
implementation of equal opportunities (par

% The design phase is the conception of the tender
documentation; the publication phase makes the start of
the procedure known to the generality of interested
parties, allowing potential interested parties to
participate, the award is the phase that ends with the
identification of the party with which the contract will
be stipulated, and finally the execution is the phase in
which the object of the contract is realized.

4 Iltalian Administrative Supreme Judge (henceforth,
“Council of State”), Schema definitivo di Codice dei
contratti pubblici in attuazione dell articolo 1 della
legge 21 giugno 2022, n. 78, recante “Delega al
Governo in materia di contratti pubblici”, Relazione
agli articoli e agli allegati, Rome, 7 December 2022, in
www.giustizia-amministrativa.it/web/guest/-/schema-de
I-codice-deicontratti-pubblici-elaborato-dal-consiglio-di
-stato, 38.

174

condicio) between economic operators and to
guarantee widespread control of the activity of
the contracting authorities.® It is therefore a
process aimed at efficiency, also accompanied
by greater prevention of corruption,
implementation  of  productivity  and
employment, and reduction of territorial gaps.

The extent of this innovation also emerges
from the heading of Part Il of Book | of the
Code (“digitisation of the life cycle of public
contracts”), which is different from the
previous version of the code (Legislative
Decree 18 April 2016, No. 50). In fact, the
latter provided for more limited “digitisation
of procedures” of all public contracts (through
interconnection and interoperability of public-
administration data), and for more limited
“procedures carried out through telematic
negotiation platforms”,” therefore without
extending digitisation to the entire life cycle
of public contracts. Furthermore, the
implementing decree of the previous version
of the code was issued only in August 2021,
not allowing the timely implementation of the
aforementioned regulation and substantially
nullifying it. In fact, the effective operation of
the regulation was de facto prevented by the
implementing decree itself which, pursuant to
the combined provisions of Articles 2 and 29,
deferred it sine die, that is, six months after
the adoption of specific Guidelines on
technical rules by the Agency for Digital Italy.
With the new Code, the aim is to effectively
achieve the promised digitisation, by
extending it to the entire public-procurement
procedure.

Moving on to the last of the three aspects
highlighted above, the need for a (nhew)
discipline of digitisation of the life cycle of
public contracts can be traced to three
different but intertwined roots. The first is the
National Recovery and Resilience Plan
(henceforth, the “NRRP”), the second is the
Delegation Law 21 June 2022, No. 78, and the
principles dictated by it, finally, the third is

5 In this sense, Italian National Anti-Corruption
Authority,  Strategie e azioni per |’effettiva
semplificazione e trasparenza nei contratti pubblici
attraverso la completa digitalizzazione: le proposte
dell ‘Autorita, www.anac.it, 2020.

6 Art. 44 of Legislative Decree 18 April 2016, No. 50.
See G. Lo Sapio, Commento allart. 44, in F. Caringella
(ed.), Codice dei contratti pubblici, Milan, Giuffre,
2022, 435 ff.

" Art. 58 of Legislative Decree No. 50/20186.

& Decree of the Italian Minister for
Administration 12 August 2021, No. 148.

Public
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the European-Union context.

The NRRP is the key tool for starting the
digitisation of  public  contracts and
relaunching Italgl after the economic and
pandemic crises.” It is divided into six macro-
areas, one of which is devoted to the digital
transition.  This  requires  that the
transformation of the country passes through
the digitisation and innovation of processes,
products and services, which are essential and
transversal elements of all the NRPP’s reform
policies.

In particular, digitisation is the subject of
Mission 1 of the NRPP, which is specifically
aimed at giving a decisive boost to relaunch
the country’s competitiveness and
productivity. This boost must first and
foremost involve the public administration. In
fact, among the most important objectives of
Mission 1, and of the NRPP in general, is
“defining the methods for digitalizing
procedures for all public procurements and
concessions and defining the requirements for
interoperability and  interconnectivity”.1°
Stated another way, digitisation is considered
the engine for modernizing the public-contract
system, and specifically digitisation of the life
cycle of public contracts is considered an
essential tool for relaunching the country.

® The NRPP, definitively approved on 13 July 2021, is a
programme of investments (for a total amount of
approximately 222 billion euros) and reforms, to be
completed by the first half of 2026, which the Italian
Government presented to the European Commission to
access funding (approximately 191 billion euros) from
the Next Generation EU, a fund set up by the European
Union to support the post-pandemic economic recovery.
On the NRPP, among others: B. Caravita di Toritto,
PNRR e Mezzogiorno: la cartina al tornasole di una
nuova fase dell ’Italia, in L. Bianchi and B. Caravita di
Toritto (eds.), Il PNRR alla prova del Sud, Naples,
Editoriale Scientifica, 2021, 7 ff.; M. Clarich, Il piano
nazionale di ripresa e resilienza tra diritto europeo e
nazionale: un tentativo di inquadramento giuridico, in
Corriere Giuridico, n. 8/9, 2021, 1052 ff; G.
Montedoro, Il ruolo di Governo e Parlamento
nell’elaborazione e nell attuazione del PNRR, in
Giustamm.it, 2021; A. Sciortino, PNRR e riflessi sulla
forma di governo italiana. Un ritorno all’indirizzo
politico “normativo ’?, in Federalismi.it, n. 18, 2021; R.
Dipace, Politiche e strumenti amministrativi per lo
sviluppo economico, in Diritto amministrativo, n. 4,
2020, 903 ff.; A. Police, Riforme abilitanti in materia di
contratti pubblici, riforma della concorrenza e impatto
atteso dalle rispettive misure, in Diritto amministrativo,
n. 4, 2020, 32 ff. For a comparative analysis: P. Clarizia,
M. Manocchio, P. Marconi, B.P. Amicarelli, G.
Mocavini, R. Morgante, G. Napolitano and A. Renzi, |
Piani Nazionali di Ripresa e Resilienza in prospettiva
comparata, in Rivista trimestrale di diritto pubblico, n.
4,2021, 1137 ff.

10 Mission 1, Component 1, 70.
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Furthermore, the NRPP establishes the goal of
creating, by 31 December 2023, a National e-
Procurement System,'* which, in line with
European directives, must contribute to
achieve “the complete digitisation of
purchasing procedures up to the execution of
the contract (Smart Procurement), (which)
must be interoperable with the management
systems of public administrations and provide
for the digital enabling of OEs, digital bidding
sessions, machine learning for the observation
and analysis of trends, advanced CRM with
chatbot functions, digital engagement and
status chain”.> In other words, through
interoperability and interconnection of public-
administration systems and databases and
through digitisation of all phases of public
contracts, the aforementioned System intends
to exploit the potential of new technologies to
increase the efficiency and effectiveness of the
administrative action, in line with the guiding
principles of the Delegation Law (i.e.
reduction and certainty of tenders deadlines
and execution of contracts also through
digitisation) and in order to implement the
principle of result™ stated in Article 1 of the
Code.

The indications and goals of the RNPP
were implemented by the Delegation Law No.
78/2022, which established certain principles
and guiding criteria underlying the provisions
on digitisation. In particular, it provided that
“the goals of reduction and certainty of
deadlines relating to tender procedures, the
stipulation of contracts and the execution of

1 According to Article 22 of the Code, e-procurement
means “National digital procurement ecosystem”.

12 Mission 1, Component 1, 75. CRM, which stands for
“Customer Relationship Management”, is the strategy
for managing all relationships and interactions of a
contracting authority with users, including potential
ones, also for the purpose of providing information
support and simplifying activities; digital engagement is
the strategy of engaging a user on digital channels.

13 On the principle of result, ex multis, G. Morbidelli,
Intorno ai principi nel nuovo Codice dei contratti
pubblici, in Munus, n. 3, 2023, ix, which attributes to
the principle in question the nature of “value” principle;
F. Cintioli, Il principio del risultato nel nuovo codice

dei contratti pubblici, in Diritto e processo
amministrativo, vol. 17, n. 4, 2023, 821 ff.; D.
Capotorto, Prime riflessioni sulla compatibilita

costituzionale del principio del risultato nel nuovo
sistema di regolazione della contrattualistica pubblica,
in Rivista trimestrale di diritto pubblico, n. 4, 2023,
1309 ff.; S. Perongini, Il principio del risultato e il
principio di concorrenza nello schema definitivo di
codice dei contratti pubblici, in Diritto e Societa, n. 3,
2022, 551 ff.; L.R. Perfetti, Sul nuovo Codice dei
contratti pubblici, 11 ff.
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contracts must also be achieved using the
digitisation and computerisation of
procedures, the full implementation of the
National Database of Public Contracts and the
virtual file of the economic operator”.}*
Furthermore, the aforementioned Delegation
Law also established that “the contracting
authorities may also use automatic systems in
the evaluation of offers”. ™

Lastly, the digitisation of the life cycle of
public contracts referred to in the Code has
deeper roots in the (less recent) European
Union legislation aimed at promoting the
digitisation of procurement procedures,
among others, Directives 2014/23/EU,
2014/24/EU and 2014/25/EU.'® In particular,
in Directive 2014/24/EU electronic means
were perceived as an important tool to
implement the principles of transparency and
non-discrimination: in fact, pursuant to Recital
No. 52, “electronic means of information and
communication can significantly simplify the
publication of contracts and increase
effectiveness and transparency of procurement
procedures”. For this reason, they “should
become the norm for communication and
exchange of information during procurement
procedures as they greatly increase the
possibilities of economic operators to
participate in procurement procedures within
the internal market”. In addition, as a result of
the aforementioned pandemic crisis, the EU
institutions have paid special attention to the
digitisation of public contracts. At last, the
new Code, a multidisciplinary product of the
combined work not only of law scholars but
also of experts in other fields with high
technical skills, was also dictated and pushed

4 Art. 1, para. 2, lett. m), of Delegation Law No.
78/2022.

15 Art. 1, para. 2, lett. t), of Delegation Law No.
78/2022.

8 In particular, Recitals 52 and 72 of Directive No.
2014/24/EU, Recitals 63, 64, 81 and Article 40 of
Directive No. 2014/25/EU, and Article 29 of Directive
No. 2014/23/EU. Also concerning and pushing for the
digitisation of tender procedures are, for example, the
Commission Implementing Regulation (EU) No.
2019/1780 of 23 September 2019, and the Commission
Recommendation (EU) No. 2017/1805 of 3 October
2017 on the professionalisation of public procurement
Building an architecture for the professionalisation of
public procurement. More generally, some EU
initiatives on digital transition are the Commission
Communication of 26 September 2003 “The role of
eGovernment for the future of Europe” COM(2003)
567; the Communication “Digital compass for 2030~
(2021); the European Declaration on Digital Rights and
Principles (2022).
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by the pace of time, now mature enough to
finally make it possible the use of technology
by contracting authorities and economic
operators in order to make complex public-
contracts procedures simpler, faster and more
efficient. This is evidenced at the national
level by Article 3-bis of Law 7 August 1990,
No. 241, as amended by Article 12, paragraph
1, letter b), of Legislative Decree 16 July
2020, No. 76, converted by Law 11 September
2020, No. 120. In fact, Article 3-bis no longer
provides for the mere “incentive” to use
telematics in internal relations amongst
administrations, as well as between them and
individuals, but rather makes the relevant rule
binding. In effect the aforementioned article
today establishes that “to achieve greater
efficiency in  their activity, public
administrations act through IT and telematic
tools, in internal relations, between the
different administrations and between these
and private individuals”, essentially requiring
that digitisation be public administrations’
ordinary wa;/ of acting (so-called digitisation
by default).!

2. A Code of Principles and the Principles of
Digitisation of Public Contracts

The Code is a “codification that for the first
time is expressly constructed on principles”.*®
As the Code in general can be considered a
Code “of principles”,'® also Part Il of Book |
of the Code can be considered based on
principles. In fact, just as the framework of the
Code is expressly founded on principles, so
too is the part dedicated to the digitisation of
the life cycle of public contracts. Part Il of
Book | of the Code is therefore dotted with
principles, starting from its first article.

When asking why such an (innovative)
choice was made, one answer may be that
digitisation today requires a discipline that
follows an approach by principles. At present
it is not possible — or at least it appears very

7 At a national level, with a view to promoting
digitisation with possible regard also to procurement
procedures, see the Strategy for technological
innovation and digitisation of the country 2025 and the
three-year Plan for IT in the Public Administration
2020-2023.

18 L.R. Perfetti, Sul nuovo Codice dei contratti pubblici,
6.

19 L.R. Perfetti, Sul nuovo Codice dei contratti pubblici,
6. See also D.-U. Galetta, Digitalizzazione, Intelligenza
artificiale e Pubbliche Amministrazioni: il nuovo
Codice dei contratti pubblici e le sfide che ci attendono,
in Federalismi.it, n. 12, 2023, iv.
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difficult — to intervene with a strictly detailed
discipline in an area in which there are still
many question marks and technological
developments are unpredictable.

2.1. Digital Principles in the Digitisation of
the Life Cycle of Public Contracts

Part 1l of Book | of the Code opens with
Article 19, which sets out “digital” principles
(and rights), i.e. principles that must be
complied with by contracting stations and
granting bodies in the digitisation of the life
cycle of public contracts. In particular, in
addition to the principles of the Digital
Administration Code pursuant to Legislative
Decree 7 March 2005, No. 82, Article 19 also
mentions the principles of technological
neutrality, transparency, data protection and
IT security (paragraph 1), and the principle of
once only (paragraph 2).

The first set of principles (technological
neutrality, transparency, data protection and
cyber security) is aimed at implementing the
right to digital citizenship, consistently with
what is provided for at EU level in relation to
the EU digital transition. More specifically,
the ultimate purpose of these principles
appears to be that they are all intended to
highlight the pre-eminent role that must be
acknowledged to the guarantees and rights of
economic operators, and to the duties of
public administrations, compared to the
instrumental role of technology, aimed at
increasing the effectiveness and efficiency of
decision-making processes.

Moving on to the individual (and
necessarily  brief) assessment of the
aforementioned principles, the principle of
technological neutrality,® already present in
our legal system, guides the (maximum broad)
approach that the legislator must take towards
technology, requiring that the law remain
neutral with respect to the latter. In other
words, showing a strong favor towards
technology in all its developments, this
principle implies that the law must indicate
the goal to be achieved, but not the specific
technology that the administration must adopt
to achieve it, thus leaving the administration
free in its choice, although always within the

2 Ex multis, G. Carlotti, | principi nel Codice dei
contratti pubblici: la digitalizzazione, Report delivered
at the conference on | principi nel Codice dei contratti
pubblici, organized by the Fondazione CESIFIN -
Alberto Predieri, Florence, 14 April 2023, in
www.giustiziaamministrativa.it.
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legal framework of the administrative action.
This approach must also guide contracting
authorities and granting bodies, which must
turn to the goal assigned to them by using the
technology (or mix of technologies) that
allows to achieve it more easily, without
preferring one technology to another.

The principle of transparency?! is repeated
in several places in Part Il of Book I of the
Code, hence highlighting its relevance. In fact,
transparency is found not only in the
aforementioned paragraph 1 of Article 19, but
also in paragraph 6 of the same article, as well
as in Articles 20, 27 and 28. The reason for
such attention to the principle can be found in
the fact that it is a fundamental value of the
legal system, capable of bringing citizens and
public administrations closer.

In fact, transparency is a central principle
in administrative organization and activity and
for the realization of a modern democracy,
performing multiple functions. Firstly, it
governs administrative action, determining its
way of being.?? Secondly, it is a tool for
implementing important constitutional
principles, such as equality, impartiality and
of sound administration (and, consequently, a
tool to prevent corruption),® responsibility,

2L On the relationship between artificial intelligence and
administrative transparency: S. Foa, Intelligenza
artificiale e cultura della trasparenza amministrativa.
Dalle “scatole nere” alla “casa di vetro”?, in Diritto
Amministrativo, n. 3, 2023, 515 ff. On transparency in
general: E. Carloni, Il Paradigma trasparenza.
Amministrazione, informazione, democrazia, Bologna,
Il Mulino, 2022; M.R. Spasiano, | principi di pubblicita,
trasparenza e imparzialita, in M.A. Sandulli (ed.),
Codice dell’azione amministrativa, Milan, Giuffre,
2017, 117 ff; D.-U. Galetta, La trasparenza, per un
nuovo rapporto tra cittadino e  Pubblica
Amministrazione: un’analisi storico-evolutiva in una
prospettiva di diritto comparato ed europeo, in Rivista
italiana di diritto pubblico comunitario, 2016, 1019 ff.;
D. Donati, La trasparenza nella Costituzione, in F.
Merloni (ed.), La trasparenza amministrativa, Milan,
Giuffre, 2008, 83 ff. In particular, with regard to
transparency in relation to the digitisation referred to in
the Code, C. Marchese, | percorsi intrecciati della
trasparenza e della digitalizzazione nel Codice dei
contratti pubblici, in Urbanistica e Appalti, n. 6, 2023,
712 ff., in relation to public procurement, A. Corrado,
La trasparenza negli appalti pubblici, tra obblighi di
pubblicazione e pubblicita legale, in Federalismi.it, n.
1, 2018.

22 F,_ Merloni (ed.), La trasparenza amministrativa,
Milan, Giuffre, 2008.

23 On the link between transparency and corruption see
E. Carloni, Alla luce del sole. Trasparenza
amministrativa e prevenzione della corruzione, in
Diritto Amministrativo, n. 3, 2019, 497 ff. The
aforementioned connection is attested, for example, by
Article 1, para. 15, of Law No. 190/2012.
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effectiveness and efficiency in the use of
public resources, integrity, and loyalty in
service to the Nation.?* Thirdly, it is a
condition for guaranteeing individual and
collective freedoms and civil, political and
social rights.®

In the case of public contracts,
transparency plays a central role. In fact, its
implementation requires the fulfillment of a
series of publicity obligations, essential to
allow the knowability, the comprehensibility
and the efficiency of the procedures, the
participation of as many interested parties as
possible and a fair contest between economic
operators. It is in this context that digitisation
comes into play, as a tool capable of
increasing transparency in public contracts. In
fact, it is through the duty to publish data and
information on interoperable platforms and
databases that open consultation at national
and supranational level is made possible. The
implementation of transparency also requires
the activation of civic access tools by citizens
in the event of failure to publish the data
indicated by the legislation and the activation
of generalized access by citizens even without
specific legitimacy.?® With the view to prevent
corruption,  transparency  also  allows
widespread control on administrative action
and use of public resources.?’

More in detail, Article 19 (paragraph 1)
requires that contracting authorities and
granting bodies comply with the principle of
transparency, providing for suitable forms of
publicity and guaranteeing access to data and
documents, as to increase economic operators’
awareness of their own actions more aware;
and to increase administrative action’s
impartiality and efficiency, thereby reducing
the risk of corruption and abuse. The
subsequent Article 20 affirms the validity of
transparency obligations for IT purposes,
already dictated by the previous legislation
referred to in Legislative Decree 18 March
2013, No. 36, and identifies the principle of
uniqueness of the place of publication and the
destination of information as the cornerstone
principle of the transparency legislation.

Articles 27 and 28 implement the principle
at issue. In particular, pursuant to Article 27,

24 _egislative Decree No. 33/2013.

% Article 1, para. 2, of Legislative Decree No. 33/2013.
% Articles 28 and 35 of the Code and Article 37 of
Legislative Decree No. 33/2013.

27 Decision of the Council of State, Plenary Session, 2
April 2020, No. 10.

178

publicity of the acts underlying public-tender
procedures is guaranteed by the National
Database of Public Contracts (the publication
of which produces legal effects) and by the
transmission of data to the Publications Office
of the European Union. Article 28 instead
identifies the information and data relating to
the planning of works, services and supplies
and to the procedures of the entire life cycle of
public  contracts,® whose = mandatory
publication in the National Database of Public
Contracts takes on, this time, news value. In
order to simplify, unburden procedures and
prevent duplication of publication obligations
on the part of the administration, the
aforementioned Database must also be
connected, by contracting authorities and
granting bodies, to the “Transparent
Administration” section of the institutional
website of the contracting entity (subject to
communication obligations), making them
substantially interoperable, through a system
of referrals and hypertext links. The National
Database of Public Contracts therefore
assumes the role of the sole national collector
of data and information relating to public-
tender procedures and its centrality is based
on the aforementioned principle of uniqueness
of the place of publication.

The principle of (or rather, the right to)
protection of personal data is the right of a
subject to control the data relating to his or her
person. In the Italian legal system, the first
protection of this right dates back to
Legislative Decree 30 June 2003, No. 196,
while in the EU legal system this right is
protected by the Charter of Fundamental
Rights of the European Union and the
European General Data Protection Regulation
(Regulation No. 2016/679, henceforth,
GDPR), directly applicable in the Member
States. Article 19 of the Code mentions the
protection of personal data on two other
occasions. In the first case, when it requires
that automatic mechanisms for digital access
to information available in databases be
balanced with data protection (paragraph 4).
In the second case, when it provides those
contracting authorities and granting bodies,
but also economic operators adopt technical
and organizational measures to protect

2 In particular, this concerns: proposing structure,
subject of the tender, list of operators invited to submit
offers, successful tenderer, award amount, completion
deadlines for the works, services or supplies, amount of
the sums paid.
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personal data (paragraph 5).

Closely connected to the principle of
protection of personal data in the same Article
19 (paragraphs 1 and 5) of the Code® is the
principle of IT security. Similarly to the first,
it requires that contracting authorities,
granting bodies and economic operators not
only adopt technical and organizational
measures to protect IT security, but also
ensure the training and updating of personnel
so that they can adequately use the new IT
tools.

The principle of uniqueness of the
submission, also known as ‘“once only”
principle, amounts to a goal deriving directly
from the RNPP and the European Union — but
already referred to in embryo by Article 18,
paragraphs 2 and 3, of Law 7 August 1990,
No. 241, and reiterated by Article 43,
paragraphs 1 and 4, of Presidential Decree 28
December 2000, No. 445 on documentary
acquisitions and official investigations by
administration proceeding. It is a cornerstone
principle of administrative simplification.®!
Acrticle 19, paragraph 2, of the Code expressly
defines it as the principle according to which
“each piece of data is provided only once to a
single information system, it cannot be
requested by other systems or databases, but is
made available by the receiving information
system”. In other words, the data provided to a
public administration must be made available
to other administrations, as public
administrations must communicate with each
other and exchange data and documents
acquired when necessary to conclude an

2 Traces of the close connection between the principle
of personal-data protection and that of cybersecurity (a
connection in which the latter is subservient to the
former) can be found in the GDPR, as well as, more
recently, in the Memorandum of Understanding
between the Italian Data Protection Authority and the
National Cybersecurity Agency (26 January 2022).

30 pursuant to Article 18 of Law No. 241/1990, “if the
interested party declares that facts, states and qualities
are certified in documents already in possession of the
same proceeding administration or of another public
administration, the person responsible for the procedure
shall automatically acquire the documents themselves or
a copy of them”. See G. Carlotti, I principi nel Codice
dei contratti pubblici: la digitalizzazione, 6 ff.

31 On this principle, among others, D.-U. Galetta,
Digitalizzazione, Intelligenza artificiale e Pubbliche
Amministrazioni, v ff.; G. Carullo, Piattaforme digitali e
interconnessione informativa nel nuovo Codice dei
Contratti Pubblici, in Federalismi.it, n. 19, 2023, 110
ff.; G.M. Racca, Le responsabilita delle organizzazioni
pubbliche nella trasformazione digitale e i principi di
collaborazione buona fede, in Diritto Amministrativo, n.
3, 2022, 601 ff. (para. 2).
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administrative  procedure.®*  Consequently,
public administrations cannot ask citizens and
businesses for information that they have
previously provided. Furthermore, to avoid
any misunderstanding, the law specifies the
broad scope of application of the
aforementioned principle, which must apply
“to data relating to the planning of works,
projects, services and supplies, as well as to
all procedures for the awarding and
implementation of public contracts subject to
this code and to those excluded from it, in
whole or in part, whenever obligations of
communication are imposed on a database or
information system” (paragraph 3). With this
provision, the Code intends to ensure that the
once-only principle be widely applied in the
relations amongst administrations, and
between administrations and economic
operators. In fact, it is fundamental as it
allows to reduce the procedural burdens
connected to the multiplication of data and
documents, streamlining public procedures
with a view to simplification and accelerating
full interoperability between public bodies and
related information bases. The once-only
principle is therefore a central principle, as its
application involves not only a simplification
for citizens and businesses, but also a saving
for the administrations with regard to their
own knowledge-gathering activities. In this
regard, interconnection and interoperability
between  telematic ~ systems  through
Application Programming Interfaces (AP1)*
are essential as they allow time to be saved in
carrying out knowledge-gathering activities
related to the individual contract. Certified
telematic platforms, on which to carry out the
various activities, guarantee interoperability of
services and confluence of information in the
National Database of Public Contracts of
Italian National Anti-Corruption Authority,
the only procurement database and national
collector. Here too, there is a link with the
RNPP. In fact, in order to implement it and

%2 pursuant to Article 43 of Presidential Decree No.
445/2000, “individual Administrations cannot request
documents or certificates concerning facts, states and
personal qualities that are certified in documents already
in their possession or that they themselves are required
to certify”.

% Application Programming Interfaces are a standard
set of protocols that allow applications to communicate
with each other and exchange information, acting as a
gateway between applications and providing a set of
defined rules that allow applications to communicate
with each other and share information.
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achieve interoperability, Article 50-ter of the
Digital Administration Code provides for the
development of the National Digital Data
Platform.

2.2. The Principle of Automated Decisions in
Public Contracts

In order to improve the efficiency of
contracting authorities and granting bodies (as
per Article 97 of the Italian Constitution), the
Code introduces Article 30, one of its most
innovative provisions.® Indeed, in the wake of
previous legislative provisions® and within
the rich (and still open) scholar and caselaw
debate regarding the application of artificial
intelligence to the administrative activity and
its compatibility with the principles and rules
of administrative procedural activity,® Article
30 regulates the use of automated procedures
in public contracts, indicating the principles
that decisions adopted through the use of
technologies, and therefore algorithms, must
comply with.

This is the first time that, in the Italian
legal system, a law indicates the principles to
be complied in the case of automated
procedures, even if it limits it to the scope of
public contracts. Therefore, also in this case,
the Code remains faithful to its approach by
principles, dictating a sort of reference
framework or guideline in the matter of
automated decisions. The choice is cutting-

3 V. Campanile, Commento allart. 30, in C. Contessa
and P. Del Vecchio (eds.), Codice dei contratti pubblici,
Naples, Editoriale Scientifica, 2023, 277 ff.

% The provision originates from Article 1, letter t), of
Law No. 78/2022, which provides that contracting
authorities may use automatic systems in the evaluation
of offers. Furthermore, it follows the path of the new
Avrticle 3-bis of Law No. 241/1990, already mentioned,
which has generally established the rule of the use of IT
and telematic tools by public administrations, in order to
achieve greater efficiency in their activity, in internal
relations, between administrations and between these
and private individuals.

% For case law, see the decisions mentioned in the
following footnotes. For doctrine, ex multis: E. Carloni,
I principi della legalitd algoritmica. Le decisioni
automatizzate di fronte al giudice amministrativo, in
Diritto Amministrativo, n. 2, 2020, 273 ff.; V. Neri,
Diritto amministrativo e intelligenza artificiale: un
amore possibile, in Urbanistica e Appalti, n. 5, 2021,
581 ff.; G. Lo Sapio, Intelligenza artificiale: rischi,
modelli regolatori, metafore, in Federalismi.it, n. 27,
2022, 232 ff.; A. Corrado, La trasparenza necessaria
per infondere fiducia in una amministrazione
algoritmica e antropocentrica, in Federalismi.it, n. 5,
2023, 175 ff.; E. Chiti, B. Marchetti and N. Rangone,
L’impiego di sistemi di intelligenza artificiale nelle
pubbliche amministrazioni italiane: prove generali, in
BioLaw Journal, n. 2, 2022, 489 ff.
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edge and far-sighted. By providing a set of
principles, which act as a framework for
automated procedures, the Code aims at
allowing solutions deriving from probable
future evolutions of technology (such as the
use of learning algorithms), facing the
uncertain developments deriving from the use
of highly advanced technologies, the
impossibility to regulate each relative use case
by case, and the significant risk of
obsolescence of the technologies.

More specifically, Article 30 of the Code
requires contracting authorities and granting
bodies to automate their activities, wherever
possible, i.e. to use technological solutions,
including highly advanced technologies such
as artificial intelligence and distributed-ledger
technologies (paragraph 1).*” In order to
pursue the ambitious goal of making the
automation of procedures effective, the Article
establishes the principles that must regulate
the use of the technologies. In particular,
contracting authorities and granting bodies
adopting decisions through automation are
required to comply with the principles of (a)
knowability and comprehensibility; (b) non-
exclusivity of the algorithmic decision and (c)
algorithmic non-discrimination (paragraph 3).

The real novelty concerns the (legislative)
source that introduces the principles
legitimizing the automated decision. As
mentioned, such principles had in fact already
been developed at EU level® and by Italian
administrative case law.%

8 The fact that Article 30 of the Code expressly
mentions artificial intelligence and distributed ledger
technologies does not appear to exclude other future
technologies. In fact, the list is not exhaustive, leaving
room for possible further technological solutions.
Doubts have been expressed about the use of
technologies based on distributed ledgers (among which
block chain is the best known) by administrations for
the purpose of automating their activities, as this type of
technology does not appear to be applicable to the
processing of data and processes but to operations only
on data to ensure their protection and availability: in this
sense see C. Contessa and P. Del Vecchio (eds.), Codice
dei contratti pubblici, 278. For a definition of
“distributed ledger technologies” see Article 8-ter of
Legislative Decree 14 December 2018, No. 135.

% Among these, Article 22 of GDPR and the European
Ethical Charter on the use of artificial intelligence in
judicial systems and related fields, adopted by the
European Commission for the Efficiency of Justice
during its 31st Plenary Meeting in Strasbourg, on 3-4
December 2018.

% Council of State, decisions 8 April 2019, No. 2270;
13 December 2019, n. 8472; 4 February 2020, No. 881.
For a commentary on the case law, ex multis, L.
Carbone, L’algoritmo e il suo giudice, report to
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Regarding derivation from the European
Union, similarly to the choice of digitisation
of public contracts, in the European Union
panorama the principles at issue had already
been affirmed in the context of automated

procedures regarding the application of
artificial intelligence.
Regarding  derivation  from Italian

administrative case law, the principles at issue
are the transposition of what has recently been
stated by case law. In particular, according to
Italian judges, the automated (or algorithmic)
decision must be attributed to the contracting
authority, it must not be left entirely to the
machine but control by humans must be
guaranteed, and it must not involve any
discrimination.  Furthermore, despite the
advantages in terms of efficiency and cost-
effectiveness provided by new technologies,
the use of automation in the adoption of
decisions by administrations must not
undermine the fundamental principles of the
administrative procedure provided for by the
relevant law, namely the principles of
impartiality, publicity and transparency.
Moreover, according to recent administrative
case law, given that the choice of the
administration whether to use algorithms
constitutes an  organizational-discretionary
choice in the pursuit of the assigned public-
interest purpose, the use can occur with
reference to both: non—discretionar%/ and
discretionary administrative activity,*® both
expressions of the authoritative power
exercised to pursue public-interest purposes.

It is important, however, to keep in mind a
significant distinction between two moments:
the one of the construction of the technical
rule underlying each algorithm, and the one of
its application. While the second moment is in
the “hands” of the machine, therefore without
human intervention, the first is in the hands of
men, who design such a rule, to be identified
with a general administrative rule. For this
reason, the algorithmic rule “has full legal and
administrative value, even if it is expressed in
mathematical form and, as such, must be
subject to the general principles of
administrative activity, such as those of

Conference Digital administration — Daily efficiency
and smart choices, 9-10 May 2022, Naples, in
Www.giustizia-amministrativa.it, 2023.

40 See A. Police, Scelta discrezionale e decisione
algoritmica, in M. Proto, A. Panzarola and R. Giordano
(eds.), Il diritto nell’era digitale - persona, mercato,
amministrazione, giustizia, Milan, Giuffre, 2022, 493 ff.
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publicity and transparency (Article 1 of Law
No. 241/19902, reasonableness  and
proportionality”.** The algorithm, or the
software used by public administrations, is
therefore ~ considered as a  “cyber
administrative act™® and, consequently,
accessible by interested parties. To make it
understandable to citizens and judges, the
algorithm (“technical formula”) must be
translated into a “legal rule”.*

Moving on to other principles, the principle
of knowability and comprehensibility requires
that every economic operator have the right to
know the existence of automated decision-
making processes that concern him or her and,
in the event of their existence, to receive
significant information on the logic used. In
other words, the technological methods
adopted must be transparent and allow
understanding of the logical scheme used in
order to reach the final decision, ultimately
ensuring both compliance with the obligation
to provide reasons and the exercise of the right
of defense by the recipient of the decision.
Italian administrative case law had already
ruled on this point, stating that the algorithm
must be knowable “according to a
strengthened interpretation of the principle of
transparency, which also implies the full
knowability of a rule expressed in a language
other than the legal one (...) in order to be able
to verify that the criteria, the prerequisites and
the outcomes of the robotic procedure are
compliant with the requirements and purposes
established by the law or by the administration
upstream of such procedure and so that the
methods and rules on the basis of which it was
set up are clear — and consequently subject to
review”.** The algorithm must also be
knowable in all its aspects, “from its authors
to the procedure used for its development, to
the decision-making mechanism, including the
priorities assigned in the evaluation and
decision-making procedure and the data
selected as relevant”.*® In this way the judge is

41 Council of State, Section VI, decisions No.
2270/2019, No. 8474/2019 and No. 881/2020.

42 Regional Administrative Court of Lazio, Rome,
Section Il1-bis, decisions 30 June 2021, No. 7769, and 1
July 2020, No. 7526.

43 Council of State, Section VI, decision No. 8474/20109.
44 Council of State, Section V1, decision No. 881/2020.
45 Council of State, Section VI, decision No. 8472/2019.
Lastly, this principle must be read in the wake of what
has already been stated in Articles 13 and 14 of
European Regulation No. 2016/679 (GDPR), pursuant
to which the information provided to the interested party
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placed in a position to “evaluate first of all the
correctness of the IT process in all its
components: its construction, the insertion of
data, their validity, their management”.*

The affirmation of the aforementioned
principle implies that the source code is made
available, as provided for by paragraph 2,
letter a), of the same Article 30, which
establishes — consistently with the principle of
transparency of administrative action — that
the contracting authorities and the granting
bodies ensure the availability of the source
code, of the relative documentation and of any
other element useful for understanding its
operating logic. However, doubts about the
actual comprehensibility of algorithms may
arise in any case, especially when it comes to
machine-learning algorithms, thanks to which
a machine learns by itself from data, from its
errors and in short from its experience,
without its evolution being predictable even
by programmers. This is a crucial point, since
in this scenario the motivation of the decision
would not be knowable and the violation of
the  principle of  knowability  and
comprehensibility would make the automated
decision illegal. A solution to this criticality
could be found in the next principle, the non-
exclusivity of the algorithmic decision.

The principle of non-exclusivity of the
algorithmic decision derives from the Italian
Constitution (Articles 3, 24 and 97)*" as well
as EU law.®® It requires that in the decision-
making process there be in any case a human
contribution capable of controlling, validating
or denying the automated decision.*® In other
words, the final decision, and therefore the
motivation and reconstruction of the
reasoning, must always remain attributed to

must provide information on the possible execution of
an automated decision-making process, with the owner
having to provide significant information on the logic
used, and on the importance and expected consequences
of such processing for the interested party.

% Council of State, Section VI, decisions No. 2270/2019
and No. 8472/2019.

47 A. Simoncini, Amministrazione digitale algoritmica.
Il quadro costituzionale, in R. Cavallo Perin and D.-U.
Galetta (eds.), Il diritto dell’amministrazione pubblica
digitale, Turin, Giappichelli, 2020, ff.

4 In fact, the principle was already directly applicable
and established in general terms by Recital No. 71 and
by Article 22 of GDPR. According to the latter, where
an automated decision produces legal effects concerning
or significantly affecting a person, that person has the
right to have that decision not be based solely on that
automated process.

49 On a mathematical and computer science level, HITL
model (human in the loop).
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men. The possibility of exercising control and,
consequently, validating or modifying the
decision adopted implies, however, the need
for the latter to be fully comprehensible.
Therefore, the principle at issue is closely
linked with that of knowability and
comprehensibility, making compliance with
both indispensable in a virtuous and
indefectible circle for the purposes of the
decision’s legality.

Italian administrative case law had already
acquired the principle of non-exclusivity of
algorithmic decision-making. According to
recent case law, in fact, IT procedures cannot
in any case, even if maximally precise or even
perfect, supplant and replace the cognitive,
acquisitive and judgmental activity that only
an investigation carried out by an official-
natural person is capable of delivering. Men
must therefore continue to be the dominus of
the procedure; it’s the only way to ensure the
guarantees provided by the law on
administrative procedure, i.e. participation,
identification of the person responsible and
the obligation to state reasons. On the grounds
of this, the official must, if necessary,
dominate the IT procedures used in the
proceedings, which therefore assume a
subservient, instrumental and merely auxiliary
role and can never completely replace human
activity.®®  Practical application of this
principle is the need to activate “traditional”
administrative procedures in the event that the
IT systems do not work (for example, for
sending participation applications).>* That
said, the effective protection provided by this
principle could be undermined by a
“comfortably” and merely adhering use of the
algorithmic decision by the official, avoiding
the effort of having to motivate any deviation
from the algorithmic decision and with
possible de-responsibilization of the official.
However, this risk cannot discourage the now
necessary use of new technologies, having
instead to resort to possible corrections in the
event that a practice such as the one described
were to be found.

Finally, the principle of algorithmic non-
discrimination requires that the controller
implement adequate technical and

% Regional Administrative Court of Lazio, Rome,
decision 28 May 2019, No. 6688. In a similar sense,
Council of State, decisions 13 December 2019, No.
8472, No. 8473 and No. 8474.

51 Regional Administrative Court of Lazio, Rome,
Section 111 bis, decision 10 September 2018, No. 9230.
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organizational measures  to prevent
discriminatory  effects against economic
operators. Also in this case, the principle at
stake derives from EU law, in particular from
Recital No. 71 of GDPR, and has already been
applied by administrative case law. The
practical application of this principle appears
to be clarified by the Code in paragraph 4 of
Article 30, where it is stated that contracting
authorities and granting bodies must adopt all
technical and organizational measures to
ensure that the factors that lead to inaccuracies
in the data be rectified and the risk of errors be
minimized, as well as — also as already
indicated by case law on the matter — to
prevent discriminatory effects against natural
persons on the basis of nationality, ethnic
origin, political opinions, religion, personal
beliefs, trade union membership, somatic
characteristics, genetic status, health status,
gender and sexual orientation. In other words,
by correcting the input data — an operation
carried out through the cooperation of those
who train the machines — the contracting
authorities and the granting bodies avoid
discriminatory effects in the final decision.%?
In short, the latter must not be discriminatory,
even if it is the result of a knowable and
understandable algorithm, not constituting the
sole motivation for the decision itself. In such
an event, it would be necessary, through the
collaboration of those who instruct the
machines, to correct the data provided (input)
preventing the production of discriminatory
effects of the decision (output). In this
context, the data and their quality assume
fundamental importance: in fact, only “good
quality” data can give rise to “good quality”
and therefore non-discriminatory results.

That being said, the principles on
algorithmic decision-making just analyzed can
be considered general or “proactive”®
principles. This means that they should not be
considered limited to the public-contracts
sector, to which they are expressly referred.
These principles must instead be considered
applicable by analogy to all administrative
sectors in which algorithms and automated
decisions are used, taking on a significant
expansive force — not different from that of
the technological phenomenon that the
principles at issue aim to regulate — and

52 Council of State, decisions No. 8472/2019, No.
8473/2019 and No. 8474/2019.

% G. Carlotti, I principi nel Codice dei contratti
pubblici: la digitalizzazione, para. 3.1.
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composing a legal framework for a
phenomenon — technological, economic and
social at the same time — whose development
is imminent and whose implications, including
legal ones, will be very significant and in
many ways unpredictable.>* Indeed, given the
underlying rationale, the principles under
examination are substantially aimed at
ensuring compliance with the principles of
transparency,  publicity,  proportionality,
reasonableness and non-discrimination of
administrative activity whenever technologies
capable of having an impact on administrative
proceedings are used.>®

3. The Digitisation in the Italian Public
Contracts Code: a relative novelty

The discipline introduced by the Code and
analyzed here does not always appear to be a
harbinger of real innovations. In fact, many of
the provisions analyzed — not least Article 30
— are, as seen, the result of the transposition of
what had already been stated at the
supranational and national level, both at the
regulatory level and case-law level, where it is
now clear that the time has come for public
administration to exploit the powerful
potential of the “digital revolution”. The
novelty of digitisation brought about by the
Code is therefore the last stage of a long
regulatory path within administrative law,
composed of numerous stages, even less
recent ones.*

However, there are some novelties. In fact,
from the structure of the Code it emerges that
digitisation is considered - for the first time at
the legislative level - as one of the key
principles of the discipline of public contracts.
In fact, it is addressed in the second part of the
Code, immediately after the one dedicated to
general principles. Digitisation is therefore
attributed a disruptive role, considering it
substantially the new way of thinking and
acting of public administrations. The
technological tool is considered indispensable
— both for economic operators and for

% On this topic, G. Avanzini, Decisioni amministrative
e algoritmi rinformatici, Predeterminazione, analisi
predittiva e nuove forme di intellegibilita, Naples,
Editoriale scientifica, 2018.

5% C. Contessa and P. Del Vecchio (eds.), Codice dei
contratti pubblici, 282.

% The reference is for example to the mentioned Article
3-bis of Law No. 241/1990, programmatic provision of
the law on administrative procedure, and to the Digital
Administration Code, reference legislation for
digitisation in public administrations.
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contracting authorities — for the award and
management of public contracts.>’ In fact, for
example, according to the Code (Article 63),
digitisation is a necessary requirement in order
to achieve qualification by contracting
authorities. It is therefore not surprising that
the Code addresses digitisation in a rigorous
manner, attributing to it conceptual autonomy,
and ultimately making it a value in itself.%®

Furthermore, as mentioned, Article 30 of
the Code is of special importance for the
Italian legal system since for the first time,
albeit only in the public-contracts sector, the
principles to be respected in case of use of
automated procedures are identified at a
regulatory level.>®

Again, also the broad extension that the
Code gives to digitisation is a novelty. As
seen, digitisation must concern all types of
procedures and every phase of the public
contract, that is, its entire life cycle, from the
planning phase to the execution phase, and no
longer only some procedures and only the
award phase.

Another novelty is the robust and specific
set of general principles that the Code, unlike
previous regulations, provides on the matter.
Furthermore, the Code does not limit itself to
stating the principles, but also provides a
legislative definition that is extremely useful
for interpreters. The foregoing is of
fundamental importance, particularly in a
sector such as public contracts, as it
guarantees rationality and controllability of
decisions.

Lastly, the strict deadline set by the RNPP
is a novelty, which implies that the actual
digitisation referred to in the regulations of the
Code must be carried out as a matter of
urgency, without further delays.%

5 G. Carlotti, | principi nel Codice dei contratti
Eubblici: la digitalizzazione, 6 ff.

® In this sense G.F. Ferrari and G. Morbidelli (eds.),
Codice dei contratti pubblici, 129, in which digitisation
is compared to transparency, which from an
instrumental value has progressively become a final
value.

% Council of State, Schema definitivo di Codice dei
contratti pubblici in attuazione dellarticolo 1 della
legge 21 giugno 2022, n. 78, recante “Delega al
Governo in materia di contratti pubblici”, Relazione
agli articoli e agli allegati, 49.

80" G. Carlotti, I principi nel Codice dei contratti
pubblici: la digitalizzazione, para 3.1, in which the
Author speaks of “a real big bang in the digitisation of
public contracts”.
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4. Challenges and  opportunities  of
digitisation of public contracts

Digitisation of any type of public contract,
envisaged by the Code, brings a series of
challenges.

First of all, it provides for a revolutionary
transition within the public administration,
which — generally unaccustomed and not
inclined to change — must not only equip itself
with new technological tools, but must be able
to use them, and use them efficiently. It is
therefore necessary for public administrations
to review their work organization, internal
processes and administrative proceedings,
intervening on several fronts, such as the
reorganization of contracting authorities and
the requalification of personnel through
massive training. This is a radical, and not
without difficulties, transformation of the
modus operandi of public administrations. The
Code shows awareness providing for a longer
transitional regime for the relevant provisions
(until December 2023). In fact, the transition
mentioned can only occur gradually, giving
public administrations time to acquire the
required technological tools and the related
capabilities for their use.

In more strictly legal terms, the effective
implementation of the principles set out, on
the one hand allows for an increase in
efficiency of public administrations, on the
other hand it must not occur to the detriment
of the procedural guarantees and fundamental
rights of the subjects involved, nor can it lead
to a reduction in the obligations of the public
administrations involved.®* Guarantees and
rights must always be respected, and the
adoption of new technologies is not a
justification for their, not even partial,
infringement as also stated by administrative
case law.®?

The digitisation of public contracts also
presents interesting opportunities.

First of all, as already mentioned, it is a
driving force for the relaunch of the country,
as observed by the RNPP.

Furthermore, digitisation is a valuable tool
for preventing corruption and therefore for
respecting the law, as well as in general for
fighting maladministration. In fact, thanks to

81 In this sense, D.-U. Galetta, Digitalizzazione,
Intelligenza artificiale e Pubbliche Amministrazioni,
viii, which brings this reflection back to the perspective
of the right to good administration as per Article 41 of
the EU Charter of Fundamental Rights.

62 Council of State, decision No. 2270/2019.
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the widespread use of electronic means for
exchanging information and communication
and thanks to greater access possibilities,
digitisation of the life cycle of public contracts
allows for greater transparency, traceability,
participation and control of all activities.

At the same time, thanks to the rapid
transmission of relevant data and information,
the digitisation of public contracts should
allow for greater effectiveness and efficiency
in the management of proceedings and greater
speed of the latters. This in turn should allow
for better implementation of the principle of
result referred to in Article 1 of the Code,
which — together with principles referred to in
Articles 2 and 3 — is hierarchically superior to
the other principles.®®

Still in terms of efficiency, digitisation
should allow the reduction of disparities,
uncertainties and contradictions. The use of
algorithms, in fact, would allow the
identification of categories of measures to
which the same administrative functions can
be applied by different administrations,
drastically reducing the risk of arbitrariness
and unjustified differentiated treatment and
conferring greater impartiality to
administrative action. Moreover, IT systems
could reveal human prejudices that have
affected the choice of data or calculation rules,
allowing easier identification of flaws in the
system and then to modify it in good time.

Furthermore, digitisation would allow for
real-time monitoring of public spending and
its allocation, to reduce the costs of
procedures, to more easily fulfil the publicity
and communication obligations of contracting
authorities, to track payment transactions and
to provide legal certainty to the information
and data used by contracting authorities.

Lastly, although currently only simple or
“conditional” algorithms and not learning
algorithms are wused in public contracts
procedures, it is likely that in the future, given
the availability of large amounts of data (Big
Data), artificial-intelligence systems based on
machine learning, that is self-learning, will be
used, especially in more complex tenders.
This is a great opportunity, as learning
algorithms accelerate the search for efficiency
that is the basis of digitisation of the life cycle

8 On the superiority of the principles set out in Articles
1, 2 and 3 of the Code over the other principles: L.R.
Perfetti, Sul nuovo Codice dei contratti pubblici, 9 ff.;
G. Carlotti, | principi nel Codice dei contratti pubblici:
la digitalizzazione, para. 1.
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of public contracts. However, it is in this field
that, at the same time, the real challenge of
digitisation will be played out, namely
respecting the guarantees and rights of the
subjects involved, as per the application of
many of the principles of the Code. In this
sense, it will first of all be necessary to find a
way to reconcile public-administration
decisions  adopted  with  self-learning
algorithms with the legal duty to state reasons,
which is a cornerstone of good administration
that complies with the principles of
impartiality and sound administration referred
to in Article 97 of the Italian Constitution. In
this context, especially Article 30 of the Code,
with its principles on automated decisions,
seems to prepare the ground for the future
evolution of artificial intelligence and its use
in public contracts.®*

64 See Council of State, Schema definitivo di Codice dei
contratti pubblici in attuazione dell articolo 1 della
legge 21 giugno 2022, n. 78, recante “Delega al
Governo in materia di contratti pubblici”, Relazione
agli articoli e agli allegati, 49.
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