European Review of Digital Administration & Law - Erdal
2024, Volume 5, Issue 2, pp. 199-208
ISSN 2724-5969 — ISBN 979-12-218-2045-4 — DOI 10.53136/9791221820454 17

The Italian Legal Framework Surrounding
the Challenge of Digital Copies of Analog
Documents*

Leonardo Brnelic
(Professor’s Assistant in Private Law, University of Bologna)

Italian Court of Cassation, Labor Section, 7 October 2024, No. 26200

The contestation of the conformity of a digital copy, electronically filed in court, to its analogue
original is governed by Article 2719 of the Italian Civil Code, rather than the rules concerning the
Online Civil Trial. Such contestation, under penalty of ineffectiveness, must be made through a
declaration that clearly and unequivocally identifies both the document being contested and the
discrepancies between the copy and the original. Furthermore, this type of disavowal does not
have the same effects as the one related to private writings under Article 215, paragraph 1, no. 2,
of the Italian Code of Civil Procedure. While the latter, in the absence of verification, precludes the
usability of the document, the contestation governed by Article 2719 of the Civil Code does not
prevent the judge from determining the conformity of the copy to the original through other means
of evidence, including presumptions.

The certification of conformity to the original, provided by the attorney pursuant to Article
16 decies of Legislative Decree No. 179 of 2012, as converted with amendments by Law No. 221 of
2012, is required for digital copies, filed electronically, of a party’s procedural act or a judicial de-
cision originally created on analog media and held in its original form or as a certified copy. How-
ever, this certification does not apply to other documents, particularly digital copies of analog writ-
ings submitted electronically in court to prove or disprove the historical facts underlying claims
and defenses.

ABSTRACT ltalian Supreme Court of Cassation’s ruling No. 26200/2024 addresses two fundamental issues concerning
the admissibility and evidentiary value of photographic and digital copies of documents initially produced on analog
media. First of all, the case examines procedural and substantive issues in disconformity claims related to
electronically deposited documents. This decision, which confirms an already consolidated orientation of the Italian
Supreme Court of Cassation, provides clarity on the application of Article 2719 of the Italian Civil Code with respect to
the Online Civil Trial legislation (also known as “PCT”) by systematically reordering a coherent but fragmented
caselaw. Furthermore, the judgment clarifies a broader procedural aspect, taking into account the role of the defender’s
declaration of conformity under Article 16 decies of Decree-Law No. 179/2012, which was recently repealed by
Legislative Decree No. 149/2022, as received and modified by Law No. 197/2022.
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also located near Florence.

The core of the issue was whether the
documents, deposited electronically by the
defendant without an explicit certification of
conformity to the analog originals in
accordance with the PCT legislation, could

1. Background of the case and legal issues

The case originates from a dispute between
the headmaster of a school located in Florence
and the Ministry of Education, University and
Research (MIUR). Specifically, the plaintiff
explicitly contested a provision of the MIUR

which reassigned her to a different position as
headmaster in a school situated in Empoli,

* Article submitted to double-blind peer review.

hold probative value under Article 2719 of the
Civil Code and related legislation.

Both the Tribunal and the Court of Appeal
of Florence rejected the plaintiff’s claims,
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asserting that the documents were admissible
as evidence and that they could be evaluated
by the judge in conformity with the provision
of Article 2719 of the Italian Civil Code.
Dissatisfied with this ruling, the plaintiff filed
suit before the Supreme Court of Cassation,
questioning the probative value of the digital
copies presented by the defendant during the
first instance proceeding. The appellant
alleged violation and incorrect application of
Articles 22, paragraph 2, and 1, letter i bis), of
Legislative Decree No. 82 of 2005, Articles
16 deciesand 16 undecies of  Legislative
Decree No. 179 of 2012, and Article 2719 of
the Civil Code.

The appellant argued that the MIUR
electronically ~ submitted the  disputed
documentation during the first instance
proceedings without providing an attestation
of conformity to the originals, and also
contested the conformity of the documentation
thereof. Furthermore, contrary to the findings
of the appellate court, the plaintiff claimed
that Article 2719 of the Civil Code should not
have been applied, as it should have been
supplanted by the rules of the PCT.

In addressing this issue, the Court of
Cassation answered to two pivotal legal
questions, mainly: (i) What standards must be
met to effectively challenge the authenticity or
conformity of a digital copy, and how do these
align with Articles 215 of the Civil Procedure
Code and 2719 of the Civil Code? (ii) Does
the lack of a certification of conformity under
Articles 16 decies and undecies of the
Legislative Decree No. 179/2012 render
digital copies inadmissible under Article 2719
of the Civil Code?

By doing this, the Court accomplished two
things; first of all, it systematically
summarized the discipline concerning the
evidentiary value of digital copies of analog
documents under Article 2719 of the Civil
Code and, subsequently, for the first time, it
gave a broad interpretation of Articles 16
decies and undecies of the Decree-Law No.
179/2012, thus establishing when the
certification of conformity of a copy is truly
necessary.

2. Introduction to digital evidence in the
Italian legal framework

Over the past two decades, digital evidence
started playing an increasingly prominent role
in both criminal and civil legal proceedings,
fundamentally transforming the traditional
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concept of evidence. The widespread
digitalization of previously analog documents
demanded a radical change in the way
evidence is produced, authenticated and
evaluated in legal proceedings, thus requiring
both a new set of legal definitions and a
precise outline of the probative value to be
assigned to digital evidence.

In the Italian civil law system, digital
evidence is governed by a complex and multi-
faceted framework comprising various rules,
such as the Italian Civil Code, the Legislative-
Decree No. 82/2005 (Codice
dell’amministrazione digitale, or CAD) and
the regulations governing the Online Civil
Trial (PCT). However, the Italian legislation
lacks a unified and standardized definition of
digital evidence, which varies depending on
the context and on the specific type of
evidence.

Attempts to address this gap have been
made in academic scholarship, which has
broadly defined digital evidence as the group
of information or data which are stored and
transmitted in binary code, originating from
an electronic device.?2 While comprehensive,
this definition encompasses a wide range of

digital materials, including declarative
documents (e.g. contracts or  written
statements) and direct documents (e.g.

photographs, videos, or audio recordings) and,
therefore, is not suitable from a practical
standpoint.

For the purposes of this paper, the focus
will be solely photographic and digital
reproductions of analog documents, which are
explicitly regulated under Article 2719 of the
Italian Civil Code and, incidentally, by
Articles 2712 of the Italian Civil Code and 22
of Legislative Decree No. 82/2005. These
provisions  establish  the  foundational
principles governing the probative value and
admissibility of such reproductions in Italian
civil proceedings.

2.1. The Legislative-Decree No. 82/2005
For the sake of this analysis, it’s relevant to

1 M.Q. Silvi, Documento Informatico E Costruzione
Della Realta Giuridica, in R. Brighi and S. Zullo (eds.),
Filosofia del diritto e nuove tecnologie, 2015, 10. In this
paper the author conducted a philosophical analysis on
the concept of Digital Evidence and highlighted the
prominent role played by it in the evolution of
institutional practices, such as trials.

2 p, Pellegrinelli, La prova digitale nel processo civile,
in A. Larussa and P. Pellegrinelli (eds.), Le prove
digitali nel processo, Milan, UTET Giuridica, 2023, 6.
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briefly investigate the legislation contained in
the Code of Digital Administration, which
was issued to regulate the use, storage,
management, transfer and fruition of digital
information in the relationship between
citizens and the public administration.® Even
though Chapter Il of the Code was meant to
regulate the discipline of digital documents
within  the framework of the public
administration, its general principles are also
applicable to private individuals.* Therefore, it
provides a set of specific definitions
governing the regulation of digital evidence in
accordance with Articles 2702-2719 of the
Civil Code, aimed at systematically
establishingsthe evidentiary value of electronic
documents.

Firstly, the Code of Digital Administration
offers a technical definition of the so-called
declarative “digital documents”, which is to
be found in Article 1, letter p). In this respect,
the “digital document” is every electronic
document that contains the digital
representation of acts, facts or data that are
legally relevant. Furthermore, letter i-bis of
the Article thereof gives us the definition of
“digital copy of an analog document”, which
is every digital document having the same
form and content of the analog document from
which it derives. This definition somewhat
complements Article 2719 of the Italian Civil
Code, which, as will be analyzed below, only
referres to “photographic copies”, indicating
that the Italian legislator was aware of the
legal gap that was filled by the Courts rulings
and the scholarship.

In the case that led to ruling No.
26200/2024, the plaintiff contested the
misapplication Articles 22, commas 1 bis, 2, 3
and 4 of the Code of Digital Administration.

Briefly, Article 22, comma 1 bis, states that
the digital copy of an analog document must
be produced through processes and tools that
ought to assure that its form and contents are

3 For a more specific analysis regarding the legislation
of the digital documentation in Italy it’s suggested
reading F. Delfini, L’evoluzione normativa della
disciplina del documento informatico: dal dpr 513/1997
al codice dell’amministrazione digitale, in Rivista di
diritto privato, 2005, 531-542.

4 A. Gentili, 1 documenti informatici: validita ed
efficacia probatoria, in Diritto dell’internet, vol. 3,
2006, 297.

> M. Di Salvo, I documenti informatici: nuovi linguaggi
e processo civile. La disciplina del CAD e del Codice
civile, l'efficacia probatoria e le modalita di
disconoscimento, in Salvis Juribus, 2024.
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identical to the original. This can be done
either by comparing the copy with the original
or by means of an authentication process that
can ensure the overlap between the two
documents.

Article 22, comma 2, in accordance with
the provision of Article 2719 of the Italian
Civil Code, states that digital copies of analog
documents hold the same evidentiary value of
their original counterparts if they are asserted
by a notary or a public official following the
guidelines provided in the technical guidelines
of the AgID (Agency for the Italian
digitalization). In line with the aforementioned
provision, Article 22, comma 3 also affirms
that digital copies of analog documents can
hold the same probatory value of the originals,
if their conformity with the originals is not
contested.

These norms, if read in a systemic way
with Articles 2712 and 2719 of the Civil
Code, show that the Italian legislator
presumes the correspondence between analog
documents and their digital copy. Not
surprisingly, the Supreme Court, in ruling no.
26200/2024, stated that the abovementioned
Article 22, commas 2,3 and 4 of the Code of
Digital Administration are “clearly linked to
the provision of Article 2712 of the Civil
Code”.® It is therefore reasonable to apply the
Italian legislation concerning digital evidence
organically, by supplementing the general
rules contained in the Civil Code with the
most recent outline regulations.

3. Challenging the conformity of digital
copies under Article 2719 of the Civil
Code

Building on the definitions regarding the
evidentiary value of digital copies of analog
documents, it is essential to analyze the
challenge  (rectius:  contestation  and
disavowal) process under Article 2719 of the
Civil Code, which is a core issue in decision
No. 26200/2024. Indeed, the Supreme Court
of Cassation, while specifying the distinction
between Article 2719 of the Civil Code and
the Online Civil Trial legislation, took the
occasion to clarify the scope of the challenge
of conformity of the digital copies of
documents by framing it in the broader legal
framework concerning digital evidence.

® The Italian version of the judgment reads: “Si tratta di
prescrizioni che sono ricollegabili chiaramente al
disposto dell’art. 2712 c.c.”.
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Primarily, the Supreme Court highlights that
the contestation of a document under Article
2719 of the Civil Code differs from disavowal
pursuant to Article 215 of the Italian Civil
Procedure Code. Furthermore, in the
reasoning of this ruling, the Court of
Cassation reaffirmed the widely accepted
principle that a party contesting the
authenticity of a electronically deposited copy
of a document must include a clear and
specific statement that identifies how the copy
differs from the original, as generic or
boilerplate  objections are  considered
insufficient. In this regard, the court justified
these interpretations by emphasizing that
“These principles are of general nature and
there is no reason not to extend them to cases
in which the filing of records was done
electronically and involved documents that
were originally analogue”.” Therefore, in light
of the findings of the judgment under analysis,
the following paragraphs will examine the
scope of application of Article 2719 of the
Civil Code by taking into account relevant
case law and scholarly opinions.

3.1. The distinction between Articles 2712
and 2719 of the Civil Code

First of all, Articles 2712 and 2719 of the
Italian Civil Code provide the foundational
legal framework for assessing the evidentiary
value of photographic and  digital
reproductions of analog documents. Both
provisions establish that such reproductions
are presumed to have the same probative
value as their original counterparts, subject to
specific conditions.®

As mentioned above,’ the Supreme Court,
while analyzing the connections between
Article 22, commas 2,3 and 4 of the Code of
Digital Administration and Article 2712 of the
Civil Code, also implied the correspondence
between the latter and Article 2719. Still, even
though these two norms may appear to
regulate similar matters, their application
differs significantly.

In brief, Article 2712 addresses only

" The Italian version of the judgment reads: “Tali
principi hanno carattere generale e non vi € ragione di
non estenderli ai casi nei quali il deposito delle scritture
sia avvenuto telematicamente e abbia interessato dei
documenti in origine analogici”.

8 A. lorio and S. Sereni, Valenza probatoria dei
documenti prodotti in copia fotostatica, in Il Fisco, vol.
21, 3476.

° Cf. par. 2.1.

10 This article, entitled Mechanical reproductions, states

202

documents that result form the active
processing of the data depicted in them,* such
as bank account statements,? video recordings
and even screenshots.® These specific types
of documents were addressed by academics as
“direct documents”,** which only depict
factual occurrences without containing any
declarative statements.’® On the other hand,
the so called “declarative documents”, which
are regulated by the Legislative-Decree No.
82/2005, are the ones that contain solely
written declarations and can produce juridical
effects on their own,'® such as written
contracts or testimonies.

In contrast, article 2719,1” which is the
object of the ruling thereof, pertains
exclusively to the copies of analog
documents'® that are introduced as evidence
without the filing of the originals. This
provision was originally conceived in 1942 to
regulate  photographic  reproductions of
documents, which were considered a more
faithful'® duplicate in respect to the hand

that the reproduction of photographic, digital,
videographic and phonographic registrations and, in
general, every other kind of mechanical reproduction of
facts or things are evidence of the facts or things
depicted, unless the opposite party disavows their
conformity with respect to the original facts and things.
1L, Dittrich, Le prove nel processo civile e arbitrale,
Milan, Ipsoa, 2021, 231.

12 As stated by the Italian Supreme Cour in decision No.
23389/2016, bank account statements are a mechanical
reproduction of a magnetic support, therefore they can
be considered as the copy of the digital elaboration of a
set of data that should fall under the scope of Article
2712 of the lItalian Civil Code, and not under the

Provision of Article 2719.
3 For a thorough analysis on the matter G. Gioia, Prova
digitale — Screenshot - Il valore probatorio dello

screenshot tra processo civile e processo penale, in
Giurisprudenza Italiana, no. 12, 2023, 2626.

14 F. Carnelutti, La prova civile, Rome, Edizioni
dell’Ateneo, 1947, 222 the terminology “documenti
diretti” was first used by the scholar Francesco
Carnelutti in relation to non-written documents that are
capable of depicting a fact and/or something relevant
regarding the thema probandum of the dispute.

15 L.P. Comoglio, Le prove civili, Il ed., Milan, UTET
Giuridica, 2010, 502 and C. Cavallini, Note critiche in
tema di telefax e prova civile, in Rivista di diritto
Processuale, 1993, 1093.

& . Dittrich, Le prove nel processo civile e arbitrale,
164.

17 This article, entitled Photographic copies of writings
states that the photographic copies of writings hold the
same probatory value of their authentic counterparts if
their conformity with the originals is asserted by a
public official or if the copy it’s not expressly
disallowed by the other party.

18 F, Tommaseo, Commento sub art. 2712, in P. Cendon
(ed.), Commentario al codice civile, Turin, 1991, 191.
1|, Barbagallo, Commento sub. Art. 2719, Copie
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written or typescript counterparts. With the
advancement of technology also photocopies
and digital copies of documents,?® such as the
scans made using a mobile phone, were
included under the scope of this article.
Thereby, this norm stipulates that a copy of
an analog document can hold the same
evidentiary value of the original in two
scenarios: (i) if a public official certifies the
conformity between the copy and the original,
or (ii) if the opposing party does not expressly
challenge its authenticity.?* Notably, this is the
sole provision in the Italian Civil Code that
equates a copy’s evidentiary value with that of
the original. Thereby, Article 2719 illustrates
a fundamental presumption in Italian law:*?
photographic and digital reproductions are
regarded as accurate representations of the
original documents unless proven otherwise.
As specified in the upcoming paragraphs, this
procedural mechanism shifts the evidentiary
burden, requiring the contesting party to
demonstrate specific discrepancies between
the copy and the original within the strict
timeframe established by Article 215,
paragraph 2, of the Code of Civil Procedure.

3.2. The difference between the contestation
and disavowal of the digital copy of an
analog document

First of all, it is relevant to mention that
under Italian legislation, the challenging party
could be either contesting the conformity of
the copy in respect to the original document or
disavowing the signature and the contents
depicted in the copy. Thereby, the disavowal
challenges not the copy itself, but also the
facts or declarations depicted in the original
document.?

This distinction plays a fundamental role in
determining the evidentiary value of the
contested documents®® and constitutes the

fotografiche di scritture, in P. Cendon (ed.),
Commentario al Codice Civile Vol. IV, Turin, UTET,
2002, 99.

2 F, Porcari, Art. 2719 Copie fotografiche di scritture,
in M. Cian and A. Trabucchi (eds.), Commentario breve
al codice civile, XVI ed., CEDAM, 2024, 3567.

2 The Supreme Court of Cassation, in rulings No.
5346/1997 and No. 8878/2000, expressly stated that the
lack of an express disallowance of the copy grants it the
same probatory value of the original counterpart.

22 |, Barbagallo, Commento sub. Art. 2719, Copie
fotografiche di scritture, 99.

23 _P. Comoglio, Le prove civili, 229.

24 F, Porcari, Art. 2719 Copie fotografiche di scritture,
3569. This is especially true if we analyze the
distinctions made by the Italian Supreme Court in that
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legal foundation underpinning Supreme Court
of Cassation’s ruling No. 26200/2024.

3.3. The contestation of conformity under
Article 2719 of the Civil Code

The Court of Cassation, in its ruling No.
26200/2024, holds that “the contestation under
article 2719 of the Civil Code does not
prevent the judge from ascertaining the
conformity of the copy in respect to the
original by other means of proof, including
presumptions”.®> Hereby, the Supreme Court
upheld a  well-established  principle®®
according to which the mere contestation of
conformity falls within the scope of Article
2719 of the Civil Code, granting significant
discretion to the judge in assessing the
evidentiary value of the digital documentation
produced by the parties.

In such cases, the judge may assume that
the copy is equivalent to the original even
though it has been contested by the opposing
party, thus basing its decision on a logical
deduction of conformity between the original
and the copy based on the representative
effectiveness of the latter.?’

Some scholars have reasoned that this
approach produces the paradoxical effect of
rendering the digital copy of a document
stronger than the original counterpart from an
evidentiary standpoint.?® As a matter of fact,
the conventional written document, if subject
to disavowal, loses its evidentiary value®

matter, as we will see later on.

% The Italian version of the judgment reads: “la
contestazione di cui all’art. 2719 c.c. non impedisce al
giudice di accertare la conformita della copia
all’originale anche mediante altri mezzi di prova,
comprese le presunzioni”.

% This fundamental principle was reaffirmed multiple
times by the Civil section of Italian Court of Cassation,
ex multis the most recent pronunciations are the
following: No. 4474/2022; No. 1324/2022; No.
311/2020; No. 14950/2018; No. 9439/2010. In all these
cases the court stated that the judge will be able to
evaluate freely the evidentiary value of the copies after
the contestation occurred.

2 This principle was clearly stated by the Supreme
Court of Cassation in numerous rulings, such as: No.
2155/2014 and No. 9439/2010.

2 A. Gentili, 1 documenti informatici: validita ed
efficacia probatoria, in Diritto dell’internet, 303. In this
paper, the author refers to the disavowal of a document
under Article 2712 of the Italian Civil Code but the
same reasoning is perfectly applicable to the
contestation of conformity made pursuant to Article
2719 of the Civil Code.

2 For reference on this matter check F. De Santis,
Documento informatico e dinamiche processuali, in S.
Sica e P. Stanzione (eds.), Commercio elettronico e
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unless a verification process of its authenticity
is initiated by the party that produced it,
pursuant to the provision of Article 216 of the
Italian Civil Procedure Code. Conversely, the
contestation of a digital copy’s conformity to
its matrix still allows the judge to freely
evaluate its probative value aliunde,*® by
implementing  other evidentiary = means.
Furthermore, part of the scholarship®! has also
contested the assumption under which digital
copies tend to be highly reliable evidentiary
means, as they can be easily manipulated
through various software and IT tools.

In the end, the caselaw principle upheld by
the Supreme Court tries to preserve as much
as possible the evidentiary value of digital
copies of analog documents by establishing
that they could assume different evidentiary
value depending on whether the opposing
party contests it or not. If no contestation
occurs, the copy is deemed to hold the same
probative value of the original. Whereas, in
cases of explicit contestation, the judge still
retains discretion to evaluate the evidence or
require the producing party to prove
conformity through ordinary probative means.
Therefore, in any case, the copy will still hold
at least some partial form of evidentiary value.

3.4. The disavowal of the original document
upon which the copy is based

On the other hand, if the opposing party
expressly disavows the signature or the
content of a copy, thereby contesting the
original documents itself, the applicable
provisions will be the ones envisaged in
Articles 214, 215% and 216* of the Italian

categorie civilistiche, Milan, 2002, 157 and G. Gioia,
Prova digitale — Screenshot - Il valore probatorio dello
screenshot tra processo civile e processo penale, 2627.
¥ G. Verde, Prove nuove, in Rivista di diritto
rocessuale, 2006, 39.
1 1. Barbagallo, Commento sub. Art. 2712, Riproduzioni
meccaniche, in P. Cendon (ed.), Commentario al Codice
Civile Vol. 1V, Turin, UTET, 2002, 91 and M.Q. Silvi,
Documento Informatico E Costruzione Della Realta
Giuridica, in Filosofia del diritto e nuove tecnologie,
11.
% Article 214 specifies that the party against which a
written document is produced in court must formally
challenge either its calligraphy or its signature.
3 Article 215 states that a written document will be
considered as acknowledged and accepted by the
counterparty if the latter (i) doesn’t appear in court; (ii)
doesn’t disallow the document within the first hearing
or within the first response following the filing of the
document.
3 Article 216 states that the party intending to rely on
the disowned writing must request its verification,
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Civil Procedure Code.

The distinction between this form
disavowal and the aforementioned
contestation may appear minor, but it brings
along an extremely relevant difference
concerning the probatory value of the
challenged evidence. In this regard, if the
interested party disavows the content or the
signature of the copy pursuant to Articles 214
and 215 of the Italian Civil Procedure Code,
the party who introduced as evidence the
challenged document must deposit the original
and initiate a formal verification process
pursuant to Article 216 of the Italian Civil
Procedure Code, thus proving officially the
authenticity of the documents. This
distinction, even though it has since long been
adopted by the Supreme Court of Cassation,®
was reinforced in a systematic way in ruling
No. 26200/2024, in which the Court stated
that “the disavowal, pursuant to Art. 2719 of
the Supreme Court of Cassation, of the
conformity between a private writing and the
photostatic copy produced in court does not
have the same effect as that of the private
writing, provided for in Art. 215”.3® Thereby,
in case of disavowal under Article 215, failure
to initiate the verification under article 216 of
the Civil Procedure Code makes the evidence
inadmissible, since, as outlined in the ruling
under analysis “it precludes the utilization of
the writing”.®” Consequently, the disavowal
process places a substantial evidentiary
burden on the party filing the document and
emphasizes the importance of ensuring
procedural compliance in order to preserve the
document’s probative strength. Still, its
application remains limited to some really
specific cases.

proposing the means of proof it deems useful and
producing or indicating the writings that may serve as a
comparison.

% This principle became a staple for the Supreme Court
of Cassation. For instance, see the following judgments:
No. 1324/2022, No. 2155/2014 and No. 2419/2006.

% The Italian version of the judgment reads: “In tema di
prova documentale, il disconoscimento, ai sensi dell’art.
2719 c.c., della conformita tra una scrittura privata e la
copia fotostatica, prodotta in giudizio non ha gli stessi
effetti di quello della scrittura privata, previsto dall’art.
215”.

37 The Italian version of the judgment reads: “preclude
’utilizzabilita della scrittura”.
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3.5. The content and the form of the
contestation under Article 2719 of the
Civil Code

Article 2719 of the Italian Civil Code lacks
a proper set of guidelines regarding the form,
content and methods of the contestation and
disavowal of conformity of the copies.®®
Given the relevant consequences that can
result from such challenges, the Supreme
Court of Cassation has adopted a majoritarian
approach regarding the form and the content
of the contestation, requiring a clear and
specific contestation to effectively challenge
the conformity of a copy to its original, thus
making it difficult for the contesting party to
dispute its conformity successfully.

In continuity with this approach, in the
motives of ruling No. 26200/2024 it is said
that the contestation of photocopies of
writings submitted in court pursuant to Article
2719 of the Civil Code “must be carried out,
under penalty of ineffectiveness, through a
declaration that clearly and unequivocally
identifies both the document being contested
and the specific discrepancies between the
copy and the original”.*® Thereby, while no
technical phrasing is required, the contestation
must challenge in a clear and specific way the
authenticity of the copy or its content.® It is
therefore essential for the contesting party to
articulate clearly the basis of the challenge
with a high degree of accuracy. Furthermore,
the Court stated that boilerplate objections,
such as “lI challenge the documentation
produced by the other party because it is
inadmissible and irrelevant”, shall be deemed
inadequate and will likely be rejected, thereby
granting the copy the same evidentiary value
as the original.

This interpretation assumes that photostatic
and digital copies are generally reliable
representations of original documents, hence it
wouldn’t be fair to undermine their

% In this regard check F. Porcari, Art. 2719 Copie
fotografiche di scritture, 3570.

% The Italian version of the judgment reads that the
contestation under Article 2719 of the Civil Code
“impone che, pur senza vincoli di forma, la
contestazione della conformita delle stesse all’originale
venga compiuta, a pena di inefficacia, mediante una
dichiarazione che evidenzi in modo chiaro e univoco sia
il documento che si intende contestare sia gli aspetti
differenziali di quello prodotto rispetto all’originale”.

4 This principle was stated numerous times by the
supreme Court and nowadays is a consolidated
interpretation of Article 2719 of the Civil Code.
Amongst the various rulings of the Court of Cassation
we suggest to check: No. 21842/2014, No. 3314/1999.
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evidentiary value solely on a vague
contestation from the counterparty.*! This is
especially true from a practical standpoint, as
the implementation of the Online Civil Trial
legislation has resulted in all case files being
composed entirely of digital copies of
documents. However, it is also true that this
interpretation disproportionately favors the
party producing the copy, as the opposing
party bears the burden of accurately proving
how and why the copy or its content differs
from the original document. Furthermore, the
opposing party could be greatly disadvantaged
since it may not have full access to the
original documents,* making it exceedingly
difficult to meet the strict requirement set by
the Supreme Court.

In an isolated case, the Court of Cassation
has issued a ruling that, to some extent,
relaxes these rigorous requirements. To this
effect, it has stated that the sufficient
conditions for a valid contestation or
disavowal of a copy are met if the challenge is
expressed in a formal and specific declaration
that unambiguously denies the conformity of
the copy in respect to the original.*®* Thus,
declaring that, in order for a denial of
conformity to be unambiguous, a specific
enunciation of the discrepancies is not needed.

Nevertheless, the Supreme Court recently
retracted its steps and, in multiple occasions,
even in the most recent ruling No.
26200/2024, has reaffirmed a stricter standard.
Nowadays it is commonly believed that the
contestation or disavowal of conformity must
precisely identify the documents that are being
challenged and outline the key differences
between the copies and the originals.**

41 Many scolars have discussed the on the foundation of
this stance of the Supreme Court of Cassation, such as
L. Dittrich, Le prove nel processo civile e arbitrale,
244; L.P. Comoglio, Le prove civili, 519; G. Fabbrizzi,
Paralogismi  della contestazione di conformita
all'originale delle copie libere, in Foro Italiano, file 6,
2022.

42 This critique to the standpoint of the Supreme Court
has been made by some scholars such as A.A.
Romano, Il disconoscimento di conformita all'originale
delle copie libere, in Corriere giuridico, 2002, 479 and
G. Fabbrizzi, Paralogismi della contestazione di
conformita all'originale delle copie libere.

4 This thesis was expressed by the Supreme Court of
Cassation in the ruling No. 4912, 2017 but it has
remained an isolated case.

4 As a reference, check Italy’s Supreme Court Rulings
No. 1324/2022, No. 24634/2021 and No. 16557/2019.
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3.6. The timeframe to exercise the disavowal
or contestation

Although it was not the subject of the
ruling under examination, it is worth
mentioning that the aforementioned Article
215 of the Italian Civil Procedure Code
establishes that the party wishing to disallow
the signature or content of a written document
must do it either by the first hearing or within
the first response following the document’s
filing. This provision imposes a strict
timeframe, requiring a prompt action by the
interested party to invalidate the probative
value of the evidence. Failure to act within
this timeframe results in the evidence being
deemed acknowledged and accepted, thus
maintaining its full probative strength.

Since Article 2719 of the Civil Code does
not provide a specific timeframe to challenge
the copy, the Supreme Court of Cassation
initially regarded the contestation as an
ordinary exception, allowing the contesting
party to raise it at any point during the phase
of the judgment on the merits, including
during an appeal.*

In recent years, however, the Supreme
Court of Cassation*® extended the application
of the timeframe prescribed by Article 215 of
the Italian Civil Procedure to the contestation
under Article 2719 of the Civil Code. As a
result, the challenging party must comply with
these stringent deadlines, irrespective of
whether the issue concerns the document’s
content, its signature or its correspondence to
the original matrix.*’

This interpretation of the Supreme Court,
once again, imposes a significant burden to

% This thesis was expressed by the Court of Cassation
in Rulings No. 6881/1987 and No. 1852/1998. In this
instance the Court stated that the provisions of Article
214 and 215 of the Italian Civil Procedure Code is
applicable only to the disavowal of either the content or
the signature of an original document and that Article
2719 of the Civil Code doesn’t provide a specific
timeframe in which the challenge had to take place,
hence deeming it to be considered as an ordinary
exception.

% Nowadays it is undisputed that the challenge of a
copy under Article 2719 of the Civil Code must be
exercised within the timeframe set by Article 215 of the
Italian Civil Procedure Code, for reference check the
rulings of the Supreme Court of Cassation No.
882/2018, No. 23174/2006 and No. 4661/2002.

47 This principle was reaffirmed strongly this year by the
Court of Cassation in ruling No. 19850/2024; G. Spirito,
Il disconoscimento della conformita della copia al suo
originale (Nota a Corte di cassazione civile, sez. Il, 18
luglio 2024, ud. 4 luglio 2024, n. 19850), in NJus, 2024.
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the contesting party,*® which must not only

formulate a precise and specific contestation
but also comply with the tight timeframe
dictated by Article 215 of the Civil Procedure
Code. In practice, this oftentimes results in the
impossibility for the burdened party to meet
the strict requirements set by the Court to
nullify the evidentiary value of the copy,
especially in cases where access to the
original documents is limited or unavailable.

4. The certification of conformity between
the copy and the original document

To discredit the evidence presented by the
defendant, which justified the plaintiff’s
reassignment as headmaster to a school in
Empoli, it was argued that the MIUR
electronically filed digital copies of the
contested documentation without the required
certification of conformity under Articles
16 decies and undecies of Law Decree No.
179/2012. According to the plaintiff, the
absence of this certification, combined with
her contestation of the documentation, should
have rendered the evidence inadmissible.

As previously discussed,* the copy of an
analog document can hold the same probative
value of the original also if its conformity is
formally certified by a public official. In such
cases, a public official plays a crucial role in
the trial, since the certification of conformity
is based on the assumption that the copy and
the original have been thoroughly compared
by a qualified and legally authorized
individual.>® This assumption is so robust that
it justifies the full probative value that will be
granted to the copy under the provision of
Article 2715° of the Civil Code. Thereby,

48 Many scholars have pointed out these issues, focusing
in particular on the frequent impossibility for the
defendant to consult the original documents from which
the copies are derived. For reference confront: F.
Porcari, Art. 2719 Copie fotografiche di scritture, 3570;
A.A. Romano, Il disconoscimento di conformita
all'originale delle copie libere, in Corriere giuridico,
2002, 479; G. Fabbrizzi, Paralogismi della
contestazione di conformita all'originale delle copie
libere. Still, given the most recent decisions of the
Supreme Court of Cassation, we are not expecting any
major changes in that matter anytime soon.

49 Cf. par. 2.1

% G. Fabbrizzi, Paralogismi della contestazione di
conformita all'originale delle copie libere; F. Rota, |
documenti, in M. Taruffo (ed.), La prova nel processo
civile, Milan, Giuffré, 2012.

51 The article thereof states that copies of writings filed
in public offices and sent by authorized public
depositories hold the same probatory value as the
original from which they are derived.
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when a copy is certified, the only way for the
defendant to diminish its effectiveness will be
through the collation procedure®® under
Article 746 of the Italian Civil Procedure
Code.

It is also worth reiterating that Article 2719
of the Civil Code does not require such
certification of conformity, since the copy
may still hold full probative value if the
opposing party does not challenge the
document. Moreover, even if the conformity
of the copy is merely contested, the judge
retains the discretion to evaluate its
evidentiary value through other probative
means.

However, the principles outlined above
apply exclusively to evidence produced
outside of the trial. Indeed, Supreme Court’s
ruling No. 26200/2024 articulated a general
principle, asserting that the certification of
conformity is required only for procedural acts
filed in court by the parties. Such judicial acts
are governed by a distinct set of rules under
the Online Civil Trial. Specifically, Articles
16 decies®® and undecies® of Legislative
Decree No. 179/2012, which were recently
repealed by Article 11 of Law Decree No.
149/2022, previously regulated the formal
certification of conformity required for the
deposit of copies of parties’ procedural acts
and of judicial orders. Notably, the
aforementioned repeal did not substantially
alter the procedural aspects, as the provisions
were transposed with some minor changes in
Article 196 novies™ and 196 undecies of the

52 G. Martinetto, Copia e collazione di atti, in Novissimo
digesto, Turin, 1959, 842,

%8 The article thereof stated that “The attorney, the
employee representing the employee authorized by the
public administration to represent it in court personally,
the technical consultant, the appointed professional, the
curator, and the judicial commissioner, when filing via
telematic means a digital copy—whether in image
format or otherwise—of a party’s procedural act or a
judicial order originally created on analog media and
held in its original form or as a certified copy, certify
the conformity of the digital copy to the original act or
order. A copy accompanied by a conformity
certification is considered equivalent to the original or
certified copy of the act or order ”.

 This Article used to regulate the formalities of the
certification of conformity, such as where the
certification had to be placed in the judicial file.

% This Article, recently introduced by Legislative
Decree No. 149/2022, states that “The attorney, the
employee authorized by the public administration to
represent it in court personally, the technical consultant,
the appointed professional, the curator, the judicial
commissioner, and the judicial liquidator, when filing
via electronic means a digital copy, including image-
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Provisions for the Implementation of the Code
of Civil Procedure. As such, the ruling under
analysis will fully retain its relevance in the
upcoming future.

It is now expressly recognized that only
procedural acts and judicial orders must be
subject to a certification of conformity and,
even then, this requirement is not absolute.
Remarkably, in multiple occasions the
Supreme Court of Cassation stated that the
certification of conformity may not be needed
when filing an appealed decision with the
Court_of Cassation®® or when submitting a
claim®” or a counterclaim.>®

Thereby, for the first time, the Supreme
Court gave a broad interpretation to the
procedural rules governing the certification of
conformity under Article 16 decies of Decree-
Law No. 179/2012, expressly stating that it
applies only to documents which are
procedural in nature. As highlighted in the
motives of the ruling under analysis, this
category of judicial acts require a reinforced
scrutiny since “they hold an essential function
in the introduction, unfolding and decision of
a trial and its essential that their origin is
confirmed by a lawyer, which is the only
subject authorized to form the original
documents and, therefore, the only subject
authorized to certify the conformity of a
copy”.%® Consequently, this certification does
not apply to evidentiary documents submitted
to support or refute claims and defenses, such
as those which were filed to substantiate the
factual arguments of the MIUR in the case

based copies, of a party’s procedural act or a judicial
order originally created on analog media and held in its
original form or as a certified copy, certify the
conformity of the digital copy to the original act. A
copy accompanied by a conformity certification is
deemed equivalent to the original or certified copy of
the act or order .

% This principle was stated by the united chambers of
the Supreme Court of Cassation in ruling no.
8312/2019.

" This principle was enunciated in the ruling of the
united chambers of the Supreme Court of Cassation no.
22438/2018.

% Ruling of the Supreme Court of Cassation no.
32231/2018.

% The Italian original version reads: “in ordine alle
copie informatiche degli atti processuali di parte,
depositate con modalita telematiche, pud porsi il
problema della relativa attestazione di conformita, in
guanto questi svolgono una funzione essenziale per
I’instaurazione, lo svolgimento ¢ la definizione del
giudizio ed & necessario che ne sia confermata la
provenienza dal difensore, unico soggetto legittimato a
formarne gli originali e, quindi, anche persona
competente a rendere 1’attestazione de qua”.
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thereof.

In  conclusion,  this interpretation
emphasizes the importance of the bifurcation
between procedural and generic documents
and establishes a sound and acceptable
principle. By limiting the certification
requirement to procedural acts and judicial
orders, the Court upholds procedural
efficiency while ensuring that non-procedural
documents are subject to the well-established
evidentiary principles contained in the Civil
Code. From a practical standpoint, this
approach shows the need for a balance
between the rigor needed for the procedural
acts, which play an essential role in the
establishment, development and definition of
a judgment, and the flexibility necessary for
the evaluation of evidence produced outside of
the trial. Indeed, the formal need of a
certification for every document filed in court
would impose an excessive burden on lawyers
and public officials both from a workload and
a legal responsibility standpoint.
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