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sector publico: retos, limites y medios,
Valencia, Tirant lo Blanch, 2023.

The work under review, as indicated by its
title, aims to examine the challenges, limitations,
and means associated with the implementation of
artificial intelligence (Al) in the public sector.
While Al initially attracted greater attention
within the private sector during its rise to
prominence, the preface of the book rightly
highlights that Al has become “an everyday
reality affecting all spheres”. Consequently, it is
essential to extend the analysis to the public
sector, which, although shaped by its own
distinct characteristics, is equally influenced by
the continuous advancement of Al.

This work is founded on a central premise
that serves as a guiding framework for the
development of the wvarious chapters it
comprises. Essentially, this premise pertains to
the notion that, although there is no specific
regulation governing the use of Al by the public
sector within our legal system, this does not
imply that it operates outside the bounds of the
law. Rather, it underscores the need for
intellectual inquiry from the academic sphere to
address existing legal gaps and to infer the
applicable  regulatory  framework.  This
endeavour is reflected throughout the work, for
instance, through the application of legal
principles such as the right to equality and non-
discrimination (Cotino Hueso), transparency
(Martin Delgado), and data protection (Valero
Torrijos).

Building on this foundation, the work pursues
a dual objective: on the one hand, to compile the
existing body of knowledge concerning the
interaction between Al and the public sector,
systematically bringing together in a single
volume the contributions made by scholars to
date. On the other hand, it seeks to address novel
issues that have not yet been thoroughly
examined in the academic literature, with the
aim of advancing new insights that foster
intellectual maturity in the field. An illustrative
example is the chapter dedicated to the financial
liability of public administrations for the use of
Al, authored by Professor Martinez Gutiérrez, a
topic that remains relatively unexplored in

current Spanish legal scholarship.

The work is structured into nineteen chapters,
organised into five distinct parts. The first part,
consisting of two chapters, serves as an
introduction by establishing the necessary
material delineation of the study's object -Al-
ensuring that its meaning and scope are clearly
defined. Notably, the decision to involve authors
with a technological background proves
effective, as it guarantees a strictly technical
definition of Al, excluding related concepts that
might otherwise be mistakenly confused with it.
Furthermore, it is worth highlighting how the
work, through clear explanations and numerous
examples, maintains technical rigour while
ensuring that readers without specialised
technological training can grasp the meaning and
scope of Al with ease.

The second part of the work -the most
extensive, consisting of seven chapters- is
dedicated to the establishment of a general legal
framework applicable to Al. In this section,
various issues are addressed, such as the
transparency of algorithms, the discrimination
they may generate, and the need for human
oversight. Following this, the third and fourth
parts of the work explore, respectively, the
means for applying Al in the public sector
through the reuse of information, public
procurement of Al, and public employment, as
well as the organisation and governance of Al
within a general framework, with a focus on
regional  (specifically  the  Autonomous
Community of Andalusia) and local levels.
Finally, the fifth part of the work examines a
comparative  law  perspective,  drawing
comparisons with European law.

Thus, Chapter II, authored by Professor
Antonio David Berning Prieto, opens the second
part of the work with an idea that, in one form or
another, will be reflected throughout the
remaining chapters: the need to establish an
appropriate and stable legal framework that
provides citizens with sufficient safeguards
when the public sector uses Al. However, in
contrast to the views held by other authors in the
work, Professor Berning does not advocate for
the application of pre-existing legal frameworks
to Al. Instead, he proposes the creation of a
dedicated regulation, which should, at a
minimum, include the following guarantees: the
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justification for decisions made by the Al
system, oversight of administrative decisions
based on algorithms, and the prevention of
potential biases. Nevertheless, rather than
proposing a regulation, the suggestion appears to
refer more to a set of criteria that, as a guideline,
Al systems should meet to ensure they comply
with the necessary safeguards. It is important to
note, however, that the author grounds this entire
list in the requirement for transparency in the
systems. Only with transparency can the other
guarantees be ensured.

In Chapter 1V, Professor Isaac Martin
Delgado specifically addresses the importance of
transparency in “algorithmic administrative
activity”, that is, administrative actions based on
or supported by systems such as Al that rely on
algorithms.  The author  examines the
applicability of the existing transparency
requirements in our legal system to algorithmic
administrative activity to determine whether they
provide the necessary safeguards for citizens or,
alternatively, whether new principles-based
requirements should be developed. This is
particularly important to prevent what the author
terms “intentional opacity”, referring to the
deliberate concealment of the use of Al systems
by public administrations in their activities. In
this regard, the author demonstrates that the
general transparency regime in force [essentially,
Law 19/2013 of 9 December on transparency,
access to public information and good
governance, and Article 35 of Law 39/2015 of 1
October on the Common Administrative
Procedure of Public Administrations (LPAC),
which  relates to the justification of
administrative decisions] is fully applicable to
algorithmic  administrative  activity, while
acknowledging that these safeguards must be
strengthened due to the unique nature of the
subject matter.

Subsequently, Professor Juli Ponce Solé
explores the relationship between Al and human
beings from the perspective of limitation and
human oversight. Indeed, the author posits that
there will be instances where the use of Al
should be restricted, and certain decisions must
necessarily be reserved for humans (a concept he
refers to as the “reserve of humanity”). The
author bases his thesis on the lack of empathy in
Al systems. Contrary to what one might assume,
this absence does not lead to subjectivity but
rather to objectivity, as it allows for the
consideration of different perspectives, thereby
imparting impartiality to decision-making.
Therefore, since “machines” lack empathy, this
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incapacity prevents them from being objective in
making certain decisions that should be made
solely by humans.

A different matter is the allowance for the use
of Al in certain situations, provided it is subject
to human oversight. The author further argues
that it should even be possible to halt the
operation of any system that is not functioning
correctly -that is, in accordance with its
programming-. Ultimately, if this human
supervision proves insufficient for controlling
the Al, the direct prohibition of its use could be
considered.

Next, in Chapter VII, Professor Lorenzo
Cotino Hueso extensively discusses the biases
that Al systems can produce and the
discrimination that may arise from them. This
issue, already significant in itself, becomes even
more crucial when Al systems are used by public
authorities. This is the approach the author
adopts in his chapter, focusing on “public Al
systems”.

From the framework established by both the
general regulation on personal data protection
[primarily, Regulation (EU) 2016/679 of the
European Parliament and the Council of 27 April
2016, concerning the protection of natural
persons with regard to the processing of personal
data and the free movement of such data] and
Law 15/2022 of 12 July, for equality of
treatment and non-discrimination, the author
combines both regulations to provide a legal
response applicable to public Al systems that
may cause discrimination due to their biases.
Based on this, the author proceeds to address a
series of questions, the answers to which will
form the content of this framework.

In essence, the greater the risk of
discrimination presented by the system -for
example, due to the purpose for which it is
configured- the more robust the regulatory
framework must be, particularly in cases where
it is used in discretionary contexts. Furthermore,
these safeguards should be strengthened if the
public Al system considers specially protected
data, which are inherently potential sources of
discrimination.

Particular attention should be given to the
author's thesis regarding the reversal of the
burden of proof as a rule if a citizen affected by
discrimination caused by a public Al system
manages -a task already difficult- to provide
sufficient evidence of its occurrence. In
principle, such evidence should be obtained from
public registers of Al systems, their
dissemination through electronic portals, or
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through the right of access. However, as
Professor Martin pointed out in his chapter, this
information is often not available due to the
“intentional ~ opacity” exercised by the
Administration. Therefore, the reversal of the
burden of proof should apply regardless of
whether the citizen is able to gather evidence of
the discrimination, as it should be the
Administration itself that proves it has acted
with due diligence. To rule out any
discriminatory intent of the systems it employs,
the author establishes, as is the case with data
protection regulation, the requirement for public
Al systems to undergo impact assessments that,
among other parameters, evaluate their risk of
producing discrimination.

In Chapter VIII, Professor Julidn Valero
Torrijos also draws from the general regulation
on personal data protection to establish the
conditions of lawfulness that must be met when
the public sector applies Al in its activities. First,
the general principles of personal data
processing should be applied to Al processing by
the public sector, among which, due to their
recurring presence throughout the work, the duty
of transparency stands out. Second, the requisite
security standards must be adhered to, which
will require a prior examination of the system's
operation through risk analysis and impact
assessments -methods that are, in fact,
characteristic of the data protection framework-.
Third and finally, the author considers the
possibility of outsourcing personal data
processing by delegating this task to an external
company. In such cases, the contract should
include provisions ensuring that the company
complies with the applicable data protection
regulations and grant the Administration the
necessary powers for verification.

The final chapter (1X) to which we will refer
is the one written by Professor Eduardo Gamero
Casado. The author begins with the premise that,
regardless of the medium or support of
administrative action, it must respect the
guarantees of the legal framework governing the
public sector and the common administrative
procedure. Therefore, although neither Law
40/2015 of 1 October on the Legal Framework
of the Public Sector (LRJSP) nor the LPAC
explicitly mention the use of Al by public
administrations, both regulations should be
interpreted in a way that fills this gap, ensuring
that citizens are protected by their guarantees.

With regard to the LRJSP, its Article 41 -
dedicated to automated administrative actions
and, therefore, applicable to Al- mentions the
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need to establish supervision, quality control,
and auditing of the system and its source code.
For the author, supervision, which must occur
throughout the system's entire lifecycle, should
be multidisciplinary and necessarily involve
legal experts to avoid “regulatory capture”, that
is, the situation where those responsible for the
contract are persuaded by the contractor in both
the execution and the content of the contract.
This supervision could be external, thereby
enhancing objectivity. For quality control and
auditing of the system and its source code, the
author suggests, in line with other contributors to
this work, the application of what is already
established in the data protection framework.

With regard to the LPAC, the author
highlights three guarantees that must be
strengthened when the public sector employs Al:
the right to legal remedy, so that the lack of data
detected by the system does not result directly in
an unfavourable decision; the right to be heard,
and the requirement for reasoning. Regarding the
latter, the author argues that the “succinct
reference to facts and legal grounds” required by
Article 35 LPAC would correspond,
respectively, to the data used by the system and
the logical process it follows for decision-
making. Similarly, for the professor, it is not
primarily about providing an explanation in
natural language but about having the necessary
means to justify the criteria endowed to the Al
system and the processes through which it makes
decisions. This is so essential that its omission
would result in a lack of protection, rendering
any decisions made by Al systems invalid.
Ultimately, the professor advocates for the direct
prohibition of the public sector's use of black-
box algorithms that are unable to explain their
functioning.

In summary, the ultimate aim of the work is
to serve as a reference for anyone interested in
the application of Al in the public sector,
whether from a scientific study perspective or a
practical approach. Moreover, and to some
extent it achieves this, the work aims to be
timeless, so that its contents, and particularly its
regulatory proposals, endure despite the mutable
nature of Al. Indeed, in order to achieve this
goal, the various contributors to the work draw
on general rules and principles currently in force
in our legal system that, although likely to be
reviewed in the coming years, may, for the time
being, be applied to Al used in the public sector
with the primary objective of protecting the
rights and interests of citizens in relation to the
actions of public authorities, until a
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comprehensive and protective legal framework
is applicable in our country.

Based on the above, it can be concluded that
the reviewed work can rightfully be labelled as
essential for anyone seeking to understand the
implications and, more importantly, the possible
solutions regarding the application of Al in the
public sector, an area still lacking its own
regulation. In this regard, special mention should
be made of the high calibre of the various
authors in providing an applicable framework
based on the current legal order. As highlighted,
both data protection regulations, transparency
laws, and equality legislation are perfectly
applicable to the use of Al by the public sector,
albeit with nuances and offering greater
safeguards, as well as the basic legislation
concerning its framework and administrative
procedures. Ultimately, reading the work is
indispensable to gain a comprehensive view of
the challenges posed by the application of Al in
the public sector, given the uniqueness of both
the technology and the sector itself, which
requires stronger guarantees due to the rights and
interests of citizens being at stake in their
unequal relationship with public authorities.
[Reviewed by MARIA VALLE CAMACHO].
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