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1. Introduction

The dynamic of the State’s digital
transformation is creating a new environment
shaped by digital tools, which are changing
the practices of both civil servants and users.
Software, including Al-based systems, enables
automated budget management and ensures
the more rational allocation of public
expenditure; It can also automatically detect
tax or customs fraud.! Civil servants also use

secondary programs (Parcoursup) or provide
predictive insights in the medical (Aidoc,
Deep Patient software) or legal (Predictice)
fields to support decision-making. Software
tools are also becoming essential components
for users in their interactions with public
services, making it possible to simplify
administrative procedures (demarches-
simplifiees.fr) with a single digital identity
(FranceConnect for all citizens and

it to regulate road traffic (e.g., Waze), reduce ~ ProConnect for civil servants), simulate
food waste in school cafeterias (e.g., financial aids (pour-les-personnes-
“macantine”), monitor any  anomalous agees.gouv.fr), reduce processing times for

social benefit applications (Mon compte CAF)
and obtain rapid reimbursement of medical
expenses (Ameli).

Software in public action is more than a
technical tool. It is the embodiment of the
strategy of the “Etat plateforme”,® which

behaviour in jzoublic spaces (algorithmic video
surveillance),” assign students to post-

*Article submitted to double-blind peer review.
1 L. Cluzel-Métayer and C. Prebissy-Schnall, La
mutation du controle fiscal par le numérique : 1 ’exemple

francais, in L. Belli and G.J. Guglielmi (eds.), L Etat
digital, Boulogne-Billancourt, Berger Levrault, 2022,
241.

2 See, for example, C. Lequesne (ed.), Surveiller les
foules. Pour un encadrement des 1A
“ physiognomoniques ”, Livre blanc pour
I’Observatoire de |’éthique publique, April 2023; R.
Medard Inghilterra, L instauration d’une ‘technopolice’
administrative en milieu urbain : cadre et enjeux
juridiques, in La revue des droits de |’homme, n. 25,
2024; R. Medard Inghilterra, L’instauration d’une
‘technopolice’ administrative en milieu urbain : les
droits et libertés sur un fil, in La revue des droits de
I’homme, n. 26, 2024.

focuses on transparency and performance.
This strategy promises a more agile State,
partnering with private actors with expertise in
advanced technologies, thus avoiding the need
for public administrations to develop

3 J. Chevallier, Vers |Etat plateforme ?, in Revue
francaise d administration publique, n. 167, 2018, 627-
637; G. Jeannot, Vie et mort de |’Etat plateforme, in
Revue francaise d’administration publique, n. 173,
2020, 165-179, available at: www.cairn.info/revue-fran
caise-d-administrationpublique-2020-1-page-165.htm.
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everything in-house. If the objective is to
establish a common digital infrastructure by
allowing public administrations to share their
software, the question arises as to how it
should be acquired to achieve this objective.
Depending on its operating environment, the
public administration has in fact a certain
degree of discretion to determine the most
appropriate method of software acquisition for
its needs: in-house development or purchase
of software from a private service provider
(2). This discretionary choice of software-
acquisition method has consequences for the
recipients (3).

2. The selection of software and of its
acquisition method: in-house development
“to do” or outsourcing “get to do”

In the contemporary context, the decision-
making process of a public administration
increasingly relies on the use of software.
Software is “a set of programs, procedures and
rules, and possibly documentation, relating to
the operation of a data processing system™
which may be subjected to different licences:
open or proprietary. The  “Direction
interministérielle du numérique” (DINUM),
which is responsible for implementing the
State’s digital strategy, is supporting public
administrations in disclosing their software’s
source codes in order to build a dynamic
open-software policy in pursuit of enhanced
transparency within the domain of public
action. While the utilisation of open-source
software constitutes a strategic priority for the
State, on the basis of the logic of the digital
commons, practice shows that French public
administrations combine open-source and
proprietary software. This software can be
developed in-house, but the public
administration usually prefers to acquire
proprietary software for which it only holds a
right of use in accordance with the established
contractual terms. The constraints imposed by
budgetary limitations are a further factor
encouraging an increased use of SaaS
(Software as a Service) software. This trade-
off between “to do”, which means developing
the software in-house (2.1.), and “to buy
ready-made” proprietary software from an
external service provider (B) cannot be done
“in the abstract, once and for all, but rather
results from a project-by-project analysis of
the needs induced by its creation,

#JO, Vocabulaire de I'informatique, 17 January 1982.

development and maintenance, particularly in

terms of skills”.®

2.1. “To do”: customised in-house software
development by the public
administration

The LOUVOIS software scandal is a
reminder that in-house development of public
administration-specific software requires an
assessment of existing skills, such as the
presence of a team of data experts, and the
consideration of the rapid evolution of
techniques on the market. LOUVOIS
(Logiciel Unique a Vocation Interarmées de la
Solde) was a pay management software used
by the Armées Francaises (the French Armed
Forces) between 2011 and 2017 and
developed by the Ministere de la Défense (the
French Ministry of Defence).® Its aim was to
unify and automate the payment of military
personnel. Errors in the design and integration
of the software led to numerous malfunctions
(payment delays of several months), which led
to its abandonment in 2017 and its
replacement by Source Solde in 2021.
Drawing on the lessons learned from the
failure of Louvois, the Ministére has taken all
the necessary precautions to ensure a safe
transition to this new computer system, whose
design was carried out like an “armament
programme” in progressive phases with a
schedule of full-scale tests.

When the public administration determines
that it indeed has the internal expertise to
develop the software, two options are
available: open-source software or proprietary
software, either installed or provided as
“Software as a Service”. This choice, which is
discretionary, underlies different strategies.

2.1.1. The selection of software under an
open-source licence

Software under an open-source licence
(e.g. LibreOffice) guarantees the freedom to
use the programme, to modify it to suit one’s
needs, to copy it and distribute copies, as well
as the freedom to study the programme, by
accessing its source code. When the public
administration opts for open-source software,
the code is typically made available to the

5 Conseil d’Etat, Intelligence artificielle et action
publique construire la confiance, servir la
Eerformance, 31 March 2022, 157.

Assemblée Nationale, Information report no. 1353 on
the implementation and monitoring of the reorganisation
of the Ministry of Defence, 11 September 2013, 73.
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public, enabling consultation and modification
in a collaborative manner. While the majority
of open-source software is produced by
private actors, the French State develops its
own software in-house, published on
code.gouv.fr, with a focus on transparency,
cost reduction, technological independence
(and  therefore  sovereignty) and also
interoperability, meaning collaboration
between public services. The source codes of
these software programs produced by State
services are administrative documents that can
be disclosed and are made available as open
data:” they can therefore be reused by other
public administrations, as well as by
companies or individuals.  “Awesome
code.gouv.fr” serves as an inventory of
software projects, which are developed by
public administrations and have a strong
potential for reuse. These include the software
Catala, a programming language dedicated to
writing correct implementations of algorithms
derived from legislative texts, developed by
the “Institut national de la recherche en
Informatique et en Automatique” (INRIA, a
public institution), and the Vitam programme,
which offers an open-source archiving
software solution that is scalable, simple and
easy to interface, enabling the unitary and
secure management of billions of objects,
managed by the Ministeres des Affaires
étrangeres, de la Culture et des Armées. Also
part of these “remarkable software” projects is
the application “demarches-simplifiees.fr”,
created by the “Direction interministérielle du
numerique” in 2018. It enables public
administrations to digitise their procedures
through a form generator and a platform
interconnected with several State services,
such as France Connect and API Entreprise.
Used by more than 1,200 public services,
Démarches Simplifiées has dematerialised
25,000 procedures and it has processed more
than 12 million files in six years, reducing
processing times by 50%.

In addition to these software programs with
high potential for reuse, many other solutions
have been implemented. In the area of
taxation, the Public Finance services have
introduced the “Impdt Particulier” API, which
enables information to be exchanged between
the  tax  department, other  public
administrations, banks, local authorities, thus

" Art. L. 300-2 of the Code des relations entre le public
et I’administration.
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sparing French citizens from having to
provide their income tax assessments when
completing administrative procedures.® The
City of Paris, for its part, launched “Lutéce” in
2001, an open-source CMS (Content
Management System) to create online services
for citizens. These are just a few examples of
a proactive policy for the development of
open-source software, particularly at State
administration level.

This choice has indeed been encouraged
since the “Ayrault Circulaire” of 2012.°
However, it is not mandatory for French
public administrations. Only two provisions
mention the use of open-source software:
article L. 123-4-1 of the Code de I’éducation
(the French Education Code), which states
that “the public higher education service
provides its users with digital educational
services and resources. Priority is given to the
use of open-source software”. Article 16 of
the “loi pour une République numérique” of 7
October 2016 encourages the use of open-
source software to “preserve control,
sustainability ~ and independence of
information systems of State services. Created
in 2021, the “Logiciels libres et communs
numériques” mission (code.gouv.fr) supports
the use of open-source software in the public
administration as their use allows to share
resources, reduce costs and promote French
digital sovereignty. Since 2023, the DINUM
has been publishing a “socle interministériel
de logiciels libres” (SILL), which is a list of
all IT programmes recommended for the
public sector. Currently, it includes 520
programs, including the best-known Jitsi
Meet, LibreOffice, Moodle, NextCloud and
Gitlab.® Since the choice of open-source
software is not compulsory, the public
administration can logically opt for
proprietary software.

2.1.2. Choosing proprietary software

In contrast, proprietary software is
characterised by a licence-protected access to
the source code through intellectual property
rights, with the author controlling its use,
modification and distribution. The public
administration may therefore make the
strategic choice to develop these proprietary

8 Responses to 12 million requests for tax information,
compared with 15,000 just three years ago.

® Circulaire of 19 September 2012, Orientations pour
I’'usage des logiciels libres dans | ‘'administration.

10 https://code.gouv.fr/sill/list.
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software solutions in-house in order to restrict
access to the code. This is the case, for
example, of the CFVR (Ciblage de la Fraude
et Valorisation des Requétes) tax software,
designed to combat tax fraud. Clearly, the
source code of this software cannot be
disclosed, as it would compromise any
criminal prosecution efforts. Another example
is SIRHIUS (Systeme d’Information des
Ressources Humaines Interministériel Unifié
et Sécurisé), which is a human-resource-
management software wused by several
ministries to manage the careers, salaries and
leave of civil servants. Restrictions on the
choice of software are therefore linked to the
secrets defined in 82 article L.311-5 of the
CRPA (Government deliberations, national
defence, conduct of foreign policy, State
security, public safety, security of individuals
or information systems, investigation and
prevention of offences of any kind, etc).

The choice of whether to develop either in-
house open-source or proprietary software
depends first and foremost on the limits set by
law in terms of business secrecy or secrets
related to the security of goods and
individuals. Security-related obstacles can
also prevent access to source codes. Nina
Lasbleiz and Liliane Olbrecht give the
example of the refusal by the Ministére de la
santé (French Ministry of Health) to disclose
the source code of the Heath Data Hub
because this platform was configured
according to the “Infrastructure as code”
principle.!* In other words, “disclosing the
source code would amount to a technical
description of all the elements deployed for
the security and functional management of the
infrastructure”? and would compromise its
security. The choice of proprietary software
often reflects protection concerns. However,
these concerns also combine with cost
considerations,  which  have  become
unavoidable. Thus, public administrations are
increasingly opting for SaaS (Software as a
Service) solutions, which are cloud-based
application software solutions that are
available on demand via the Internet, rather
than for installed software. “The rental” of
software is often preferred over its acquisition,
for budgetary reasons.

11 N. Lasbleiz and L. Obrecht, Le droit d’accés aux
codes sources des systemes algorithmiques utilisés par
I’administration publique, in Sui Generis 2025, sect. 1.
12 CADA, notice no. 20210021 of 15 April 2021.
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2.2. “Get to do”: outsourcing to acquire
software

French public administrations use a
combination of open-source and proprietary
software. These programs can be developed
in-house, but most of the time the
administration prefers to acquire proprietary
software for which it holds only a right of use,
tailored to its specific needs.

2.2.1. Compliance with binding rules

The purchase of software therefore
involves entering into a public-procurement
contract!® which must comply with the Code
de la commande publique (French Public
Procurement Code).}* According to article
L.2111-1 of this code, it is incumbent upon
the purchaser to ascertain its precise
requirements before launching a competitive
bidding process amongst software providers.
This means that the public administration
must understand exactly what it is buying and
be able to draft technical specifications,
paying attention to: intellectual-property
issues,*® algorithmic neutrality, Al ethics, data
protection,™® particularly of sensitive personal
data, and cybersecurity guarantees. Since the
entry into force of the European Al
Regulation (Al Act!’), public purchasers must
ensure that their Al software suppliers comply
with the mandatory requirements
(transparency,  human  oversight,  risk
management, etc., set out in Chapter IlI,
Section 2), especially when these solutions are
used for high-risk applications (Annex Il of
the Al Act). To this end, the European
Commission updated the document on Al
standard contractual clauses in February 2025,

13 Art. L. 1111-1 of the Code de la commande publique.
14 C.-A. Dubreuil and G. Kalfleche, Droit de la
commande publique, Paris, PUF, March 2025; C.
Bernard, F. Lichére and R. Micalef, Digitalisation de la
commande publique: état des lieux et perspectives
d‘évolution, in Contrats et marchés publics, n. 6, 2024.

15 APIE, Marchés publics et droits de propriété
intellectuelle, Cahier pratique, 2016.

16 Article 28 of the GDPR states that “Where processing
is to be carried out on behalf of a controller, the
controller shall only use processors providing sufficient
guarantees that appropriate technical and organisational
measures have been implemented to ensure that the
processing meets the requirements of this Regulation
and guarantees the protection of the rights of the data
subject”.

17 Regulation (EU) No. 2024/1689 of the European
Parliament and of the Council of 13 June 2024 on
artificial intelligence, in OJEU L, 2024/1689, 12 July
2024.
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making them applicable to public-
procurement contracts, in the light of the Al
Act;'® moreover, the Commission invites
buyers to share their best practices in this area
via “Public Sector Tech Watch”, a dedicated
platform.’® The environmental impact of Al
should not be overlooked either. While the
“référentiel général pour I’lA frugale”, the
first framework adopted in June 2024 to assess
the environmental impact of Al solutions, is
voluntary,® the “loi Climat et résilience”,
amended by the “loi Industrie Verte”, requires
the inclusion of at least one performance
condition and/or award criterion incorporating
environmental considerations as well as one
social performance clause for public-
procurement contracts above European
thresholds.?!

Taking all these factors into account,
defining relevant selection criteria, choosing
the private service provider while making
responsible use of public funds?? undoubtedly
require internal expertise, especially as once
the software has been acquired, the public
administration must also train civil servants in
its use and monitor updates and maintenance.
However, in many communities, particularly
in the smallest ones (such as most French
municipalities), this in-house expertise does
not exist, creating a risk of additional
budgetary costs. Even in large organisations, it
may sometimes be appropriate to rely on
external service providers. For istance, the
“Agence pour I’Informatique Financiere de
I’Etat” (AIFE) occasionally  outsources
development to external service providers, as
was the case with Chorus Pro, the platform
used by companies to send their electronic
invoices to French public administrations.

This asymmetry of expertise may also be
found among economic operators, who are not
necessarily familiar with the strict rules of the
Code de la commande publique. As the
French Conseil d’Etat pointed out in its 2022

18 Procurement of Al Community, Model contractual
clauses for the public procurement of High-Risk Al
(“MCC-Al-Hich-Risk”), February 2025.

1% https://interoperable-europe.ec.europa.eu/collection/p
ublic-sector-tech-watch.

20 AFNOR Spec, Référentiel général pour I’IA frugale -
Mesurer et réduire |'impact environnemental de |°Al,
June 2024.

2L Law No. 2021-1104 of 22 August 2021 to combat
climate change and build resilience to its effects (known
as the “Climat et résilience” Act).

22 Guide “Achats informatiques et
intellectuelle”, March 2019.

propriété
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report, “the rough path of public procurement
contrasts with ease of contracting by mutual
agreement with private sector clients”.?
However, while in terms of amounts, the
weight of large companies is obvious; in terms
of numbers, small and medium-sized
enterprises (SMEs and very small enterprises)

are well represented on these markets.?*

2.2.2. The search for agility in public IT
procurement

In practice, the complexity of IT needs and
the rapid development of technologies require
flexibility in software acquisition methods.
Circulaire No. 6391/SG of 7 February 2023 on
“Pilotage et encadrement du recours aux
prestations intellectuelles  informatiques”
states that “agile methods make it possible,
through regular exchanges between the State
and service providers, to optimise the
response to the State’s needs by taking greater
account of the desired impact. They can
therefore help to detect any deviations in the
work carried out by subcontractors”. The code
de la commande publique is a toolbox
containing flexible, negotiated procurement
procedures, such as innovative purchases (art.
L2172-3 of the code de la commande
publique) and research and development
contracts (art. L. 2512-5), which, moreover,
do not require any advertising or competitive
tendering below a certain threshold. Public
administration may also purchase directly
from central purchasing bodies that organise
competitive tendering.?® In practice, however,
innovative purchasing and research and
development procedures are rarely used,
firstly because purchasers prefer to use
procedures they are more familiar with in
order to avoid the risk of litigation, and
secondly because in the context of research
and development, the conclusion of a contract
for profit is not permissible, as provided for in
the 2014 directive on this subject. which
discourages potential bidders.

Agile development could therefore be more
effectively supported by restoring a dialogue
during procurement procedures, particularly in

28 Conseil d’Etat, cit., 160.

24 Observatoire économique de la commande publique,
Recensement économique de la commande publique,
figures 2023.

% L. Henriques and L. Lequilliec, Achat centralisé:
achat performant ou non? Initiation a I’achat public
performant et durable, in Le Moniteur, 2022, sect. 1.05,
30.
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the sourcing phase, but also by seeking
“assistance a maitrise d’ouvrage” (AMOA). If
the requirement is particularly complex, a
negotiated procedure may be necessary, but
even if this is not the case and the purchaser
resorts to an open call for tenders, establishing
a regular dialogue between the purchaser and
the economic operator can be very fruitful:
carrying out visits during the tender analysis
phase, asking additional questions so as to
better interpret the software solution (within
the meaning of the 1A Act, art. 13), but also at
the end of the procedure, during the fine-
tuning phase, which still allows elements to be
reconfigured.

3. How are recipients affected by the public
administration’s  software acquisition
method?

Outsourcing presents a twofold risk: firstly,
the risk of entrusting software and data
hosting to foreign operators, subject to laws
that are less protective than European data-
protection regulations (3.1.); secondly, the risk
of preventing communication of the
underlying source code and explainability of
its functioning (3.2.).

3.1. The question of extraterritoriality

3.1.1. Prohibition of a national preference
clause

Awarding a public contract for the
purchase of software does not guarantee that
the successful tenderer will be a French and/or
European  software  publisher.  Public
procurement law is in fact based on
compliance with three fundamental principles:
freedom of access to public procurement,
equal  treatment of candidates and
transparency of procedures.?® Any breach of
these fundamental principles may be
sanctioned not only by the administrative
judge, but also by the criminal judge for
offence of unjustified favouritism (favouritism
offence, art. 432-14 of the Code pénal, French
Criminal Code). Notwithstaning the current
climate in favor of protectionism,27 French

2 Art. L3 of the Code de la commande publique.

2’ The so-called “IP1” (International Procurement
Instrument, provided for in EU Regulation No.
2022/1031 of 23 June 2022 on access for economic
operators, goods and services from third countries to EU
public contracts and concessions, and establishing
procedures to facilitate negotiations on access for
economic operators, goods and services from the EU to
public contracts and concessions in third countries) has

12

public procurement is subject to the rules of
the European Union and national law, which
require it to be opened up to competition in
order to guarantee access for all companies.
There are, of course, mechanisms that allow
for forms of protectionism,?® but they are
limited and confined (through reserved lots) to
strategic sectors such as defence, or social
economy and solidarity.?

3.1.2. Example of the Health Data Hub

Few software publishers have their own
data centres to host data on their premises.
Most of them rely on data-hosting service
providers. The Health Data Hub software was
conceived by the French public administration
as open source but also with proprietary
solutions to manage storage, processing and
access to healthcare data. When it was
created, the health-data platform was hosted
on Microsoft Azure, an American solution.
This decision drew criticism, particularly due
to the American Cloud Act, which allows
American authorities to access data stored by
American companies, even the ones located
outside the United States.*® The CNIL and
several digital-rights defence associations
expressed their concerns, and the French
government, under pressure, announced in
2022 that the Health Data Hub would migrate
to a French or European host. Nevertheless,
termination of a public contract can result in
significant financial exposure. And even if a
new call for tenders is issued, it is forbidden to
favour a French or European host, even on
grounds of digital sovereignty and protection
of personal data. In a ruling handed down on
November 13, 2024, the Conseil d’Etat itself
validated the continued hosting of the Health
Data Hub’s data by Microsoft Azure,
considering that “although Microsoft Ireland
cannot benefit from the “SecNumCloud”
certification issued by the “Agence nationale
de la sécurité des systéemes d’information”
(ANSSI) since it is the subsidiary of a
company subject to U.S. law, it does have the
“health data hosting” certification provided

been presented as a “Buy European Act”.

28 Art. L2153-2 of the Code de la commande publique.
29 Art. L2113-15 of the Code de la commande publique.
% L. Cluzel-Métayer, L’ hébergement de la plateforme
des données de santé par Microsoft : une validation
sous surveillance, Commentary on CE ord. 13 October
2020, no. 444937, Assoc. Le Conseil national du
logiciel libre, dite Health Data Hub, in AJDA, April
2021, 741-748.
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for under Article L. 1111-8 of the Code de la
santé publique, which requires regular audits
by an accredited body. Having regard to all of
these circumstances and in view of the
guarantees  surrounding  the  project’s
implementation, authorised only for a three-
year period, the argument that the contested
decision would violate Article 28 of the
GDPR must be dismissed”.!

3.2. The limits of transparency

3.2.1. Limits on disclosure in the context of
in-house software development

To protect certain secrets, the Code des
relations entre le public et I’administration
sets limits on the communication of
administrative documents, which in principle
include public source codes, according to art.
L. 300-2. For example, the algorithm “Ciblage
de la fraude et valorisation des requétes” of
the tax administration is protected by one of
the secrets provided for by the law: the
detection and prevention of offences.®

Therefore, although article L. 311-5 does
not foresee it, the Conseil constitutionnel
authorised the legislature to limit disclosure of
the local Parcoursup algorithm in order to
protect the secrecy of the deliberations of
teaching committees. While affirming the
constitutional value of the right to access
information, it ruled that this limitation
pursued the public interest and, in view of the
guarantees provided, it was not
disproportionate. In the opinion of the
Constitutional judge, sufficient guarantees are:
that the procedure is not entirely automated,
that candidates are informed of the
“expectations” of each course both before to
and after the national procedure, the general
criteria  governing the examination of
applications by selection committees, that
applicants can obtain information about the
criteria and procedures for examination, as
well as the pedagogical reasons justifying the
decision made. Furthermore, while the
Conseil considers that institutions must
publish their selection criteria at the end of the
procedure, otherwise they would be in breach
of article 15 of the Declaration of the Rights
of Man and of the Citizen, it does not oblige
them to disclose the exact parameters of their
algorithm beforehand. Generally speaking, it

31 CE, 13 November 2024, no. 491644, ECLI:FR:
CECHR:2024:491644.20241119.
32 2° of article L.311-5 of the CRPA.
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has to be admitted that the letter of article L.
311-3-1 of the CRPA only requires the
communication of information necessary to
understand the functioning of the algorithm,
not the algorithm itself.>

3.2.2. Limits in the context of outsourcing -
Industrial secrets and commercial
interests

Intellectual property rights held by third
parties may justify that the software cannot be
communicated.** For now, to the best of our
knowledge, this exception has not been raised
yet before the French administrative judge. It
has, however, been raised in the United States,
in the case State v. Loomis, decided by the
Wisconsin ~ Supreme  Court in 2016,
concerning the COMPAS software used in the
American criminal justice system to calculate
the risk of recidivism and to decide whether or
not to release inmates. The company
Northpointe, developer of the software,
refused to disclose its internal logic, by
invoking trade secret protections. While “the
compatibility of such a tool with the rights of
the defence and the right to a fair trial raised
questions”,*® the judges considered, in a
highly  debatable manner,®® that the
inaccessibility of the algorithm did not
invalidate the decision, insofar as the software
was merely a decision-sug)port tool, ultimately
based on other elements.?

Similarly, the CJEU upheld the refusal to
disclose  documents related to the
“iBorderCtrl” software, which automates the
security process at the EU’s external borders
by means of an Al-based lie detector, in order
to protect commercial interests.*® More
specifically, the Court finds no presumption
that the public interest in disclosing the
software outweighs the commercial interests
of the consortium members: “in the absence of
such a presumption, as pointed out in

% E. Mouriesse, L’opacité des algorithmes et la
transparence administrative, in RFDA, 2019, 45.

3 Art. L. 321-2 CRPA.

% S. Desmoulin-Canselier and D. Le Métayer, Décider
avec les algorithmes. Quelle place pour |’'Homme,
quelle place pour le droit?, Paris, Dalloz, Les sens du
droit, 2020, 89.

% www.propublica.org/article/machine-bias-riskassessm
ents-in-criminal-sentencing.

37 State v. Loomis, 881 N.w.2d 749 (2016), 13 July
2016. The Supreme Court subsequently denied
Loomis’s appeal in 2017. Loomis v. Wisconsin, 137 S.
Ct. 2290 (2017).

% CJEU, 7 September 2023, aff. C_135/22.
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paragraphs 74 and 89 of this judgment, it is
for the claimant to concretely plead the
circumstances justifying the disclosure of the
documents concerned” (paragraph 93).

In conclusion, public administration’s
discretionary  choice regarding software
acquisition falls within a particular dynamic in
which the State must constantly arbitrate
between different issues: preserving digital
sovereignty, guaranteeing transparency of
algorithmic  public  action,  optimising
operational management of public services.
While the growth in the use of open-source
software reflects a desire for technological
independence and the pooling of solutions,
public administrations are still faced with very
practical constraints that often lead to
proprietary  solutions,  particularly  for
insufficient internal expertise and budgetary
constraints. Within public administrations,
artificial intelligence could perhaps be used to
develop a better software-acquisition strategy,
taking into account technological progress,
innovative needs, interoperability of solutions
and cyber threats.
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