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ABSTRACT Artificial intelligence has been invading our daily lives for some time now, seemingly with no turning back. 
However, the use of this type of system necessarily has its own particularities when it comes to the public sector. This 
is evident if we consider the inherent characteristics of public decisions, among which the motivation of these 
decisions plays a very important role. This aspect is one of the most difficult, in my opinion, in the use of these tools by 
public administrations, since the explanability of how and why a certain decision has been taken is a guarantee for 
citizens that cannot be cornered by technology. This paper is dedicated to the study of this issue, which is linked to 
issues that are not free of controversy, such as access to software, source code and/or log files. 
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1. Introduction 

When we unlock a smartphone using facial 
recognition or check our email account from 
which unwanted messages are automatically 
deleted, or use predictive typing, in just a few 
minutes we have used various tools that make 
use of AI. And in all of this, law plays a 
relevant role,1 with Administrative Law2 
standing out when it comes to the use of this 
technology in the public sector, for example, 
when the frequency of public transport is 
decided using AI. Although perhaps the speed 
of scientific and technological advances, 
which borders on immediate rather than 
programmed obsolescence, may make it 
necessary to constantly update these 
examples. 

That AI is already present in our lives is a 
fact,3 also that it is paradoxically projected 
towards an -uncertain- future; uncertain for 

 
 Article submitted to double-blind peer review.  
This work has been carried out within the framework of 
the project “Digital Citizenship and its Administrative 
Reflection (CIADIG)”, TED2021-129283B-I00, co-
fonded by Spanish Ministerio de Ciencia, Innovación y 
Universidades (MICIU/AEI /10.13039/501100011033) 
and the European Union NextGenerationEU/PRTR. 
1 For the importance of the law on this issue, see R. 
Campione, La plausibilidad del derecho en la era de la 
inteligencia artificial. Filosofía carbónica y filosofía 
silícica del derecho, Madrid, Dykinson, 2020. 
2 H.M. Motzfeldt, Reflections on the need for further 
research within national administrative law before the 
EU Artificial Intelligence Act comes into effect: A 
Danish perspective, in European Review of Digital 
Administration & Law, vol. 3, Issue 1, 2022, 99. 
3 Proof of this is that the Fundación del Español Urgente 
(FundéuRAE) awarded the title of word of the year 
(2022) to the complex expression artificial intelligence. 

many reasons, not only the use of AI itself, 
but because it oscillates between the dream of 
a better, almost perfect world, and the 
nightmare of humanity’s enslavement by the 
machine or the fear of mental manipulation.4 

Without being excessively optimistic, but 
with a firm belief in the public sector (this is 
probably already the first bias that is difficult 
to avoid), I am inclined to include myself in 
the group of those who want to imagine a 
tomorrow with better public services, with a 
more efficient Administration, one that is 
concerned about citizens, proactively 
committed to innovation, but without 
neglecting the guarantees of the recipients of 
this public action and, therefore, of all of us.  

In other words, following Umberto Eco, I 
position myself with the integrated rather than 
with the apocalyptic, and it is from this 
position that I have approached the study of 
this subject, which is both interesting and 
complex; looking for the opportunities but 
without neglecting the risks5 to which we 
jurists must inevitably refer, as the French 
Conseil d’État has rightly indicated in a study 

 
4 Regarding possible manipulation through the use of 
AI, it is of great interest to read of the so-called digital 
nudges and hyper nudges, as well as the dark patterns, 
studied by J. Ponce Solé, Law, Digital Nudging and 
Manipulation: Dark Patterns, Artificial Intelligence and 
the Right to Good Administration, in European Review 
of Digital Administration & Law, vol. 3, Issue 1, 2022, 
31. 
5 On artificial intelligence and risk management see, 
among others, A. Barone, Ammistrazione del rischio e 
intelligenza artificiale, in European Review of Digital 
Administration & Law, vol. 1, Issue 1-2, 2020, 63-67. 
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on AI in public action.6 
From this perspective, it is necessary to 

begin to frame the issue by establishing a 
series of assumptions.  

The first of these is that AI is just another 
tool available to public administrations, i.e., a 
means at the service of the general interest and 
not an end in itself.7 

Secondly, that the development and 
implementation of AI cannot be dissociated 
from the global context of the digital 
transformation of public action.8  

The third is that it is an element that is part 
of a new form of public management, the new 
public governance. It is also necessary to 
point out the need to accompany its 
integration in the public sector with a culture 
of change that must also permeate the 
administrative organisation. 

In this context, I would like to refer to 
some key issues that the Administration must 
address in order to use the full potential of AI 
to improve decision-making and service 
delivery without jeopardising citizens’ rights 
and guarantees, namely explainability, 
motivation and transparency.9 

 
6 Conseil d’État, Intelligence artificielle et action 
publique : construire la confiance, servir la 
performance. Etude adoptée en assemblée générale 
pleénière du 31/03/2022, Paris, 2022. 
7 This is a frequently reiterated idea, for example, 
suffice it to mention, among others, I. Martín Delgado, 
Automation, Artificial Intelligence and sound 
administration. A few insights in the light of the Spanish 
legal system, in European Review of Digital 
Administration & Law, vol. 3, Issue 1, 2022, 9; E.Mª. 
Menéndez Sebastián and B.M. Mattos Castañeda, Better 
decision-making, algorithmic discrimination and gender 
biases: a new challenge for the administration of the 
21st Century, in European Review of Digital 
Administration & Law, vol. 3, Issue 1, 2022, 45; K. 
Nyman Metcalf, e-Governance and Good 
Administration: Examples from Estonia, in European 
Review of Digital Administration & Law, vol. 3, Issue 1, 
2022, 73. 
8 On the impact of digitisation on public administration 
from a global perspective, see, among others B.W. 
Wirtz, Digital Government. Strategy, Government 
Models and Technology, Cham, Springer, 2022. See 
also the collective work by D. Canals Ametller, M. 
Fuertes, A.G. Orofino and J. Valero Torrijos, La 
digitalización en los servicios públicos. Garantías de 
acceso, gestión de datos, automatización de decisiones 
y seguridad, Madrid, Marcial Pons, 2023. In relation to 
a sector as relevant as social services, see C. Lequesne 
Roth, Administration digitale et pauvrete: la politique 
sociale a l’epreuve des systemes automatices, in C. 
Castets Renards and J. Eynard (eds.), Un droit de 
l’Intelligence artificielle, Bruxelles, Bruylant, 2023, 
119-135. 
9 For a further development of the topic, reference 
should be made, inter alia, to the research paper E.Mª. 

Undoubtedly, the risks associated with the 
use of AI include, among others: lack of 
adequate transparency,10 doubts about access 
to software, source code and/or log files, and 
the difficulty in explaining action the 
complexities underlying the decisions’ 
motivations.11 

2. The right to motivation 

It is clear that each and every one of the 
procedural rights that must be generally 
respected and guaranteed must be complied 
with also when IA is used.12 These rights have 
attained fundamental status in the European 
Union via Article 41 of the Charter of 
Fundamental Rights. 

Among these, and for obvious reasons, the 
issue of motivation is of great relevance here. 
It should also be recalled that, precisely within 
good administration, a relevant role is given to 
the motivation of decisions,13 as well as due 

 
Menéndez Sebastián, From bureaucracy to artificial 
intelligence: the tension between effectiveness and 
guarantees, Milan, Cedam, 2023. 
10 On transparency see also A.G. Orofino, The 
Implementation of the Transparency Principle in the 
Development of Electronic Administration, in European 
Review of Digital Administration & Law, vol. 1, Issue 1-
2, 2020, 123-142 and, by the same author, La 
trasparenza oltre la crisi. Accesso, informatizzazione e 
controllo civico, Bari, Cacucci, 2020; I. Martín 
Delgado, La aplicación del principio de transparencia a 
la actividad administrativa algorítmica, in E. Gamero 
Casado (Dir.) and F.L. Pérez Guerrero (Coord.), 
Inteligencia artificial y sector público. Retos, límites y 
medios, Valencia, Tirant lo Blanch, 2023, 132-194; etc. 
11 M. Manzoni, R. Medaglia, L. Tangi, C. Van Noordt, 
L. Vaccari and D. Gattwinkel, Al Watch Road to the 
Adoption of Artificial Intelligence by the Public Sector. 
A Handbook for Policymakers, Public Administrations 
and Relevant Stakeholders, Luxembourg, Publications 
Office of the European Union, 2022. 
12 D.-U. Galetta, Algoritmi, procedimento 
amministrativo e garanzie: brevi riflessioni, anche alla 
luce degli ultimi arresti giurisprudenziali in materia, in 
Rivista Italiana di Diritto Pubblico Comunitario, vol. 3-
4, 2020, 501-516, echoing the caselaw of the Italian 
Consiglio di Stato, it will be necessary to adapt the 
usual rules and institutions to the new reality. 
13 Among others, it is worth mentioning the judgments 
of the Tribunal Supremo, Contentious-Administrative 
Chamber, of 2 June 2004, appeal in Cassation no. 
202/2002; of 10 December 2003, appeal in Cassation 
no. 3905/2000; of 22 February 2005, appeal in 
Cassation no. 3055/2001; of 29 March 2004, appeal in 
Cassation no. 8697/1999; of 30 November 2004, appeal 
in Cassation no. 3456/2002; of 13 May 2005, appeal in 
Cassation no. 2414/2002; of 13 December 2005, appeal 
no. 120/2004; of 25 July 2006, appeal in Cassation no. 
466/2003; of 26 September 2006, appeal in Cassation 
no. 8712/2003; of 4 November 2009, 
ECI:ES:TS:2009:7575; of 15 October 2010, 
ECLI:ES:TS:2010:5190; of 30 January 2012, 
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diligence in terms of taking into consideration 
the facts;14 since only adequate weighing of all 
the circumstances and elements present in 
each case will be conducive to taking the most 
appropriate decision.15 In short, this is the 
obligation of due care or due diligence 
referred to by the CJEU.16 

This links easily with the use of ICT to 
carry out a proper investigation;17 or with the 
inquisitorial principle of the Danish system, 
in the sense that it must be ensured that 
decisions addressed to citizens are based on 
relevant, necessary and correct information.18 

It should also be argued here that, albeit in 

 
ECI:ES:TS:2012:293; of 14 March 2014, 
ECI:ES:TS:2014:842; of 2 October 2014, appeal in 
Cassation no. 2229/2012; of 19 October 2015, 
ECI:ES:TS:2015:4326; or the judgment of the Tribunal 
Superior de Justicia of Catalonia no. 959/2017, of 29 
December, ECI:ES:TSJCAT:2017:12396, etc. 
14 In this regard see, inter alia, the judgments of the 
Tribunal Supremo of 5 October 2012, Contentious-
Administrative Chamber, ECLI:ES:TS:2012:7318; of 
13 March 2013, Contentious-Administrative Chamber, 
ECLI:ES:TS:2013:1364; of 14 May 2013, Contentious-
Administrative Chamber, ECLI:ES:TS:2013:2340, etc. 
15 In other words, the legal obligation to take into 
consideration with the greatest possible diligence and 
care the facts, interests, rights and legal norms involved 
in taking any discretionary administrative decision, of 
which speaks J. Ponce Solé, Remunicipalización y 
privatización de los servicios públicos y derecho a una 
buena administración. Análisis teórico y jurisprudencial 
del rescate de concesiones, in Cuadernos de Derecho 
Local, Fundación Democracia y Gobierno Local, 
February 2016, 94.  
16 See, for example, the judgment of the CJEU (Grand 
Chamber) of 4 April 2017, Case C-337/15 -P, 
ECLI:EU:C:2017:256, which refers precisely to the 
European Ombudsman’s own action, and concerns the 
principle of diligence, understood as the obligation to 
examine thoroughly and impartially all the relevant 
elements of the case in question, as well as that the 
obligation of diligence, which is inherent in the 
principle of good administration and applies generally 
to the action of the Union administration in its relations 
with the public, implying that it must act with 
thoroughness and prudence. Or the judgment of the 
CJEU (Sixth Chamber) of 22 November 2017, Case C-
691/15 -P, ECLI:EU:C:2017:882, paragraph 47 of 
which states that, by virtue of its duty of diligence, it is 
required to examine in detail and impartially other 
elements which, although not expressly provided for in 
those provisions, are nevertheless relevant. 
17 D.-U. Galetta, Digital Transition of Public 
Administration in Italy and the Right to a Good 
Administration: Problems and Prospects also it in the 
Perspective of the Implementation of the National 
Recovery and Resilience Plan, in European Review of 
Digital Administration & Law, vol. 3, Issue 1, 2022, 57-
72. 
18 H.M. Motzfeldt, Reflections on the need for further 
research within national administrative law before the 
EU Artificial Intelligence Act comes into effect: A 
Danish perspective, cit. 

different ways, motivation must exist both in 
the exercise of discretionary and regulated 
powers, as in the example of the application of 
a perfectly objectified scale. This implies, 
therefore, that even when using AI to take 
decisions of a regulated nature, it is necessary 
to be able to know the operational logic of the 
algorithm or AI-system used, as well as the 
possibility of verifying that it adequately 
responds to the provisions of the rule, 
specifications or call for tenders.19 

Let me explain more concretely. The 

 
19 A. Huergo is of the opposite opinion, stating in his 
recent work Por qué aciertan las sentencias sobre el 
‘algoritmo’ del bono social eléctrico, in Almacén de 
derecho, 10 May 2024, that in the case of a regulated 
act without computer application, access to the mind of 
the official who has decided would not be required, and 
that, therefore, when an AI system is used in these 
cases, it would be sufficient simply to check whether the 
decision is in accordance with what the regulation 
establishes. Indeed, we agree with the aforementioned 
author that in cases of regulated acts when the addressee 
of the act disagrees and contests it, what should be done 
is to check whether the requirements for obtaining the 
requested act (in the case mentioned by the author, the 
so-called bono social) were actually met, although it is 
true that when this check is made with the support of an 
IA system, as was the case, it is necessary to verify 
precisely that this system correctly applies the 
provisions of the regulations, i.e. that it adequately 
checks that the requirements established for obtaining 
the bono social are met. Let us not forget, moreover, 
that it was the Civio Foundation that filed the appeal, 
not so much to analyse whether in a specific case the 
algorithm used had decided well (in which case it may 
be sufficient for the resolution of the dispute to check 
whether in that particular case the check performed by 
the algorithm was correct), but to find out in general 
terms and as a matter of accountability, whether the 
application in question adequately responded to the 
provisions of the rule (in this respect, it is worth 
referring to what I will say later on about the distinction 
between the motivation of individual decisions and 
transparency in accountability). In my opinion, if this 
verification can be done without the need to know the 
source code, it is not essential to have access to it, but if 
this is not the case, it should, as a general rule, be 
possible to know it. Furthermore, on the other hand, 
following the French model, it is argued here that the 
same level of transparency should be required 
regardless of whether it is a process in which a decision 
is made by an algorithm, as in those in which the 
algorithms serve to support the decision. Another 
relevant issue that I cannot dwell on at the moment is 
precisely whether it is possible for certain decisions to 
be taken by AI or whether it is possible to argue that 
there is a reservoir of humanity, which has been 
discussed by authors like J. Ponce Solé, Inteligencia 
artificial, Derecho administrativo y reserva de 
humanidad: algoritmos y procedimiento administrativo 
debido tecnológico, in Revista General de Derecho 
Administrativo, vol. 50, 2019 and G. Gallone, Riserva di 
umamità e funzioni amministrative. Indagine sui limiti 
dell’automazione decisionale tra procedimento e 
processo, Padua, Cedam Wolters Kluwer, 2023. 
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choice inherent in discretionary decisions or 
decisions with a certain margin of 
appreciation and the motivation behind them 
fits with the idea of good administration 
discussed here, i.e., the one conducive to the 
best decision. Hence also the importance of 
impact studies,20 where the use of certain AI 
systems, such as simulators, predicting the 
possible consequences of decisions, can be 
beneficial. In such cases, these tools, such as 
the so-called “digital twins”, far from being 
detrimental to motivation, serve the same 
purpose. 

On the other hand, another essential point 
to be made is that, in my opinion, it is 
necessary to start from the great variety of 
types of decisions that the Administration has 
to adopt in its daily work, some of them 
apparently of great simplicity and others of 
overwhelming complexity. Well, I believe 
that, in principle, the notion of good 
administration should permeate all of them; it 
should be a constant guide for the 
Administration in its decision-making. It is 
true that the focus has been placed on 
discretionary decisions, for obvious reasons, 
and it is in fact in these that perhaps the notion 
of good administration should be deployed 
more intensively and with greater impact, but 
neither should we lose sight of other types of 
decisions and application that the 
Administration carries out in these decisions. 

It is true that there are decisions, in my 
opinion fewer and fewer, in which, in 
principle, the administration activity is limited 
to making a syllogism. It is precisely in these 
so-called regulated decisions that AI systems 
are most prevalent as the rule tells in a 
practical way what it must decide in the face 

 
20 In relation to the importance of impact reports and 
studies in determining a good decision, see also the 
judgments of the Tribunal Supremo, Contentious-
Administrative Chamber, of 18 June 2012, 
ECI:ES:TS:2012:4591; Judgment no. 2571/2016, of 12 
December, appeal no. 902/2014; Judgment no. 
2586/2016, of 13 December, appeal no. 873/2014; or 
with regard to regulatory quality in general, for 
example, the judgments of the Tribunal Supremo, 
Contentious-Administrative Chamber, of 18 March 
2009, appeal no. 4708/2006, appeal no. 4708/2006, 
appeal no. 4708/2006, appeal no. 4708/2006, appeal no. 
4708/2006, appeal no. 4708/2006, appeal no. 873/2014; 
or with regard to regulatory quality in general, for 
example, the judgments of the Tribunal Supremo, 
Administrative Chamber, of 24 March 2009, appeal in 
Cassation no. 4708/2006; of 15 July 2010, 
ECI:ES:TS:2010:4057; of 23 March 2015, 
ECI:ES:TS:2015:1139; no. 2563/2016, of 5 December, 
appeal in Cassation no. 378/2013; etc. 

of specific facts. However, even in these 
decisions, the circumstances of the case must 
also be considered within the scope of 
application of the rule, that is to say, an 
assessment and qualification of the facts must 
be made, which, in my opinion, does not 
escape the due cure or due diligence 
mentioned by the CJEU and connected with 
good administration.21 In other words, also in 
these cases it must be required to exercise due 
diligence in the assessment and evaluation of 
the facts, as well as to take into account the 
rules applicable to the case. 

Finally, in my opinion, the legal obligation 
to take into consideration as diligently and 
carefully as possible the facts, interests, rights 
and legal rules involved in taking any 
discretionary administrative decision,22 has 
some application also in other types of 
decisions (or, rather, in practically all of them, 
although, of course, not with the same 
intensity), at least in terms of the qualification 
of the facts -for the purpose of fitting them 
into the corresponding rule.23 This leads to 
understanding that the use of AI, even when 
taking regulated decisions, does not prevent or 
avoid the need to be able to know the logic of 
operation of the algorithm or AI system used, 
as well as to be able to check that it 
adequately responds to what the rule 
establishes. 

Moreover, with regard to motivation, the 
cornerstone of good administration, it should 
be borne in mind that the reference in Article 
41 of the Charter of Fundamental Rights of 
the European Union requiring to motivate 
decisions is of a general nature since it refers 
to the duty incumbent on the Administration 
to give reasons for its decisions,24 without 
qualifying or distinguishing between them, in 
line with what it is also established in Article 
296 of the Treaty on the Functioning of the 

 
21 For example, see judgment of the General Court 
(Fourth Chamber) of 29 April 2015, Case T-217/11, 
Claire Staelen v. European Union Ombudsman, 
ECLI:EU:T:2015:238, in particular paragraphs 81-83. 
22 J. Ponce Solé, Remunicipalización y privatización de 
los servicios públicos y derecho a una buena 
administración. Theoretical and jurisprudential 
analysis of the rescue of concessions, cit., 94. 
23 As indicated by M. Taruffo, La prueba de los hechos, 
Madrid, Trotta, 2011, the problems with the notion of 
evidence and the justification of legal decisions on facts 
are of paramount theoretical and practical importance. 
24 Thus, this obligation to state reasons is the first aspect 
highlighted in the work Principles of Good 
Administration In the Member States of the European 
Union, Statskontoret, 2005. 
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European Union (TFEU), which states that 
legal acts must state the reasons for them.25 
Therefore, the conclusion or consequence is 
that both regulated and discretionary acts must 
be motivated, which is an important difference 
from what the Spanish legal system mandates, 
in particular, in art. 35 of Law 39/2015. 

Ultimately, in this respect, it should be 
borne in mind that the use of AI systems 
cannot bypass the necessary motivation of the 
decision, particularly when certain tools can 
help to motivate better. 

3. Transparency and explainability 

Motivation, in turn, connects with two 
other elements, such as transparency and 
explainability. Firstly, it should be noted that 
there is a two-pronged approach, i.e., 
transparency linked more to the motivation of 
the individual decision or transparency 
connected to accountability,26 especially when 
it comes to collective decisions or also to 
knowing how public service works. 

Indeed, it is not enough to be able to know 
the system, source code or algorithm used; but 
it must also be understood.27 And this aspect 
also connects with other crucial ones, namely 
equality and the possibilities of creating 
differences based on the difficulty of 
understanding how a decision has been made, 
as this may even have repercussions on access 
to effective judicial protection. Not forgetting 
either that it is not good administration to 
force those affected to go to court in order to 
have access to and understand how a decision 
that has harmed them has been taken. 

Transparency and explainability are two 
issues to which scholarship has been 
extensively devoted, so it is worth focusing 

 
25 Thus, as U.E. Zellenberg, Das Recht auf eine gute 
Verwaltung, in C. Grabenwarter, W. Pöcherstorfer and 
C. Rosenmayr-Klemenz (eds.), Die Grundrechte des 
Wirtschaftslebens nach dem Vertrag von Lissabon, 
Wien, Jan Sramek Ferlag, KG, 2012, 96, states, Art. 41 
is more than a mere reinforcement of the guarantees 
developed in judicial law, it also summarizes the rights 
that primary law already recognized, such as the 
motivation of decisions, the right to compensation and 
the linguistic guarantee. 
26 See, for example, F. Gualdi and A. Cordella, Artificial 
Intelligence and Decision-Making: the question of 
Accountability, in Emerging Topics in Digital 
Government, 5 January 2021, 2297-2306. 
27 There are even solutions in this respect other than 
opening the source code, as explained by R. Brauneis 
and E.P. Goodman, Algorithmic Transparency for the 
Smart City, in Yale Journal of Law & Technology, vol. 
20, 2018, 103-176. 

now only on a specific but necessary issue. 
Thus, it is worth recalling that in our system 
there is a double path or regulation that 
influences this issue: the administrative 
procedure and legal regime, and transparency 
regulated, mainly in the Spanish Law 19/2013 
of 9 December on Transparencia, acceso a la 
información pública y buen gobierno,28 
hereinafter LTAIPBG. 

According to it, in my opinion, 
transparency is mandatory with respect to the 
use of IA systems by the Administrations, in 
line with the most recent provisions to which I 
will refer below. 

However, as I have already pointed out, 
this does not imply that when faced with an 
individual decision, the only reference is art. 
35 of Spanish Law 39/2015 or 41 of Law 
40/2015, but once the procedure is concluded, 
the interested parties may also exercise the 
right of access to the LTAIPBG. In other 
systems, such as in France, the issue is 
regulated by a single regulation, the Code des 
relations entre le public et l’administration 
(CRPA). 

Special mention should be made to the 
provision contained in art. 23 of Spanish Law 
15/2022, of 12 July, Integral para la igualdad 
de trato y la no discriminación.29 This 
establishes, albeit somewhat generically, that 
within the framework of the Estrategia 
Nacional de Inteligencia Artificial,30 the Carta 
de Derechos Digitales,31 and the European 
initiatives on AI, public administrations shall 

 
28 Transparency, access to public information and good 
government. 
29 Or more specifically at the regional level, art. 16.1, l) 
of Law No. 1/2022 of 13 April, on Transparencia y 
Buen Gobierno of the Valencian Community, which 
within active publicity and, specifically, legal 
information, includes within the information subject to 
the obligation of active publicity, the list of algorithmic 
or artificial-intelligence systems that have an impact on 
administrative procedures or the provision of public 
services with a comprehensible description of their 
design and operation, the level of risk involved and the 
contact point to which they can be addressed in each 
case, in accordance with the principles of transparency 
and explainability. 
30 November 2020 and whose strategic axis 5 is 
dedicated to the use of artificial intelligence in public 
administrations. 
31 It should be noted that this Charter is not binding, 
however, it is relevant that it is mentioned in Law No. 
15/2022. In particular, Article XVIII provides for the 
rights of citizens in relation to artificial intelligence in 
the framework of administrative action, where it 
addresses, among other issues, for example, motivation, 
transparency, the adoption of automated decisions, in 
particular in the case of discretionary powers, etc. 
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encourage the implementation of mechanisms 
so that the algorithms involved in decision-
making used in public administrations take 
into account criteria for minimizing bias,32 and 
increasing transparency and accountability,33 
provided that this be technically feasible. 
These mechanisms will include their design 
and training data and will address their 
potential discriminatory impact. To this end, 
impact evaluations to determine potential 
discriminatory bias will be promoted.34 

It further adds that public administrations, 
within the framework of their competences in 
the field of algorithms involved in decision-
making processes, will prioritize transparency 
in the design,35 implementation and ability to 
interpret the decisions taken by them. 

And that both public administrations and 
companies will promote the use of ethical, and 
reliable AI36 comply with fundamental 

 
32 In this regard see the interesting work of C.R. 
Sunstein, Algorithms, Correcting Biases, in An 
International Quarterly, vol. 86, no. 2, Summer 2019, 
499-511. 
33 As rightly stated by J. Maxwell and J. Tomlinson, 
Experiments in automating immigrations systems, 
Bristol, Bristol University Press, 2022, VII, “digital 
technology holds out considerable promise as a tool for 
speedy and cost- effective decision making in many 
areas in the public sector, yet it holds out challenges as 
well. In modern democracies, we expect public sector 
decision making to be accountable and fair”. 
34 Thus, as E. Copeland, 10 principles for public sector 
use of algorithmic decision making. What should be in a 
code of standards for public sector use of algorithmic 
decision-making?, in Government Innovation, 28 June 
2018, public sector organizations should publish details 
describing the data on which an algorithm was (or is 
continuously) trained and the assumptions used in its 
creation, together with a risk assessment to mitigate 
potential biases. That is, public sector organizations 
must demonstrate that they have considered the 
unavoidable biases in the data on which an algorithm 
was (or is continuously) trained and the assumptions 
used in its model. Once this has been done, they should 
describe the steps they have taken to mitigate the 
negative consequences that could follow, to demonstrate 
their understanding of the potential impact of the 
algorithm. The length and detail of the risk assessment 
should be linked to the likelihood and potential severity 
of producing a negative outcome for an individual. 
35 Precisely, it has been pointed out that usually, the 
design of algorithms is not thinking about the need to be 
able to explain them, see R. Binns et al., It’s Reducing a 
Human Being to a Percentage’: Perceptions of Justice 
in Algorithmic Decisions, in Proceedings of the 2018 
CHI Conference on Human Factors in Computing 
Systems, 2018, 10. 
36 This implies, as pointed out by the Conseil d’État, 
Intelligence artificielle et action publique : construire la 
confiance, servir la performance. Etude adoptée en 
assemblée générale pleénière du 31/03/2022, cit., 9, that 
an administrative doctrine of AI be defined based on a 
set of fundamental principles: legal, organisational, 

rights,37 especially following the 
recommendations of the European Union in 
this regard. And it even refers to the 
possibility of creating a seal of quality for 
algorithms, which is being developed in the 
AI regulatory sandbox created by Royal 
Decree 817/2023 of 8 November, which 
establishes a controlled-test environment for 
testing compliance with the European AI 
Regulation. 

Very simply, in my opinion, there should 
be no “black boxes”38 that prevent us from 
knowing how a decision has been made, 
especially when we are talking about 
unfavourable or favourable acts that may 
affect third parties, involve unequal treatment 
or violate the general interest, nor should they 
force those affected to go to court, and much 
less so when there is no in-court possibility of 
a thorough control of the decision.39 This is a 
limit to the use of complex AI that cannot be 
circumvented, which should not lead us to 
understand that there is no room for any 
deployment of this type of system in the 
Administration, as not all of them are 
inexplicable. This characteristic is not inherent 
to all types of AI. It is a great scientific 
challenge to be able to explain the functioning 
of AI systems known as machine learning and, 
especially, deep-learning systems since there 
is a tension between their greater efficiency 
and their explainability, which is not only a 
guarantee but also a prerequisite for social 
acceptability.40 

 
technical, pedagogical and governance measures; 
involving all stakeholders. 
37 For examples of AI use and respect for fundamental 
rights, see, inter alia, FRA, Getting the future right. 
Artificial Intelligence and fundamental rights, 
Luxembourg, Publications Office of the European 
Union, 2020, or A. Mantelero, Beyond Data. Human 
rights, Ethical and Social Impact Assessment in AI, 
Berlin, Springer, 2022. As the Council of Europe has 
highlighted, AI can affect various fundamental rights, 
Council of Europe, Algorithms and Human Rights. 
Study on the Human Rights Dimensions of Automated 
Data Processing Techniques (in particular Algorithms) 
and Possible Regulatory Implications, Doc. DGI 
(2017)12.  
38 Understanding what happens in algorithmic black 
boxes is not so simple, so H. Guillaud, Vers des 
algorithmes exemplaires?, in Internet Actu, 2018, 
precisely explains some projects that are being carried 
out to make these black boxes more understandable. 
39 On judicial review of algorithm-supported decisions, 
see, for example, L. Cluzel-Métayer, The Judicial 
Review of the Automated Administrative Act, in 
European Review of Digital Administration & Law, vol. 
1, Issue 1-2, 2020, 101-103. 
40 C. Villani, M. Schoenauer, Y. Bonnet, B. Charly, A.-

https://www.vie-publique.fr/16447-marc-schoenauer
https://www.vie-publique.fr/3505-yann-bonnet
https://www.vie-publique.fr/auteur/2974-charly-berthet


 

 
Motivation and Explainability of Decisions and Access to Source Code 

 

  

2024 Erdal, Volume 5, Issue 2 41 

 

L
eg

al
 I

m
pl

ic
at

io
n

s 
in

 t
he

 U
se

 o
f 

S
of

tw
ar

e 
by

 P
u

bl
ic

 B
od

ie
s 

Explainability,41 i.e., the requirement of 
explainability, in a broad sense, requires that 
the person responsible for the system is able to 
understand the operations that the machine has 
carried out to produce its results, hence what 
is called interpretability,42 and also to present 
in a language understandable to any person (or 
at least to the person in question) the key 
elements of the “reasoning” - which would be 
explainability in the strict sense-,43 or 
intelligibility.44 

Moreover, this requirement can be 
conceived on two levels: on the one hand, 
“local” explainability, which presupposes 
being able to explain the result produced for a 
particular case, which implies, at least, 
identifying the key variables that determined 
the production of the result by the system; 
and, on the other hand, “global” 
explainability, which is more ambitious and 
aims to make the model interpretable for all 
the data, and not just for a specific person or 
situation.45 

Explainability in the case of machine-
learning models, although it has undergone 
significant advances, is still a long way off, 
which is one of the major challenges for the 
use of AI in the public sector,46 given the need 
to ensure motivation and accountability. 
Furthermore, it has also been argued that 
accountability of algorithms is ultimately 
about assigning responsibility for how an 
algorithm is created and its impact on 
society.47 

Another issue related to transparency, and 
to which I have already referred to some 

 
C. Cornut, F. Levin and B. Rondepierre, Donner un sens 
à l’intelligence artificielle. Pour une stratégie nationale 
et européenne, France, 2018, 141-142. 
41 See, for example, L. Edwards and M. Veale, 
Enslaving the Algorithm: From a “Right to an 
Explanation” to a “Right to Better Decisions”?, in 
IEEE Security & Privacy, vol. 16, Issue 3, 2018, 46-54. 
42 How did the model achieve this result, using what 
data, by what calculations? 
43 Why did this outcome occur and not another? 
44 Intelligibility of the procedure and intelligibility of 
the results, as indicated by M. Pégny and I. Ibnouhsei, 
Quelle transparence pour les algorithmes 
d’apprentissage machine?, 2018. 
45 And that goes as far as the “formal proof” of machine 
learning-based systems, i.e., the formalization of all the 
rules of a trained model, as if it were part of a “rule-
based” artificial intelligence (such as an expert system). 
46 For some of the main legal challenges that need to be 
addressed, see A. Cerrillo i Martínez and M. Peguera 
Poch (eds.), Retos jurídicos de la inteligencia artificial, 
Cizur Menor, Thomson Reuters, 2020. 
47 R. Caplan et al., Algorithmic accountability: a 
primer, in Data & Society, 2018, 10. 

extent, is the right of access and the possible 
limits arising from the concurrence of other 
legally protected interests, such as 
professional secrecy or even public security. 
In any case, it is worth remembering that 
intellectual property is not in itself a limit, but 
that in such cases, it is necessary to give to 
concerned third parties the opportunity to 
make allegations.48 These problems are 
increased when contractors are used to design 
these systems, hence the additional need to 
achieve greater autonomy on the part of the 
administrations. 

Precisely in relation to this issue, access to 
the source code was raised in the Spanish 
well-known Bosco case49 regarding the use of 
an algorithm to verify compliance with the 
requirements for access to the electricity 
social bond.50 This case was resolved by the 
judgments of the Central Contentious-
Administrative Court number 8 of 30 
December 2021 (ordinary procedure 18/2019) 
and that of the Contentious-Administrative 
Chamber of the National High Court (7th 
Section) of 30 April 2024 (appeal 118/2022), 
in which access to the source code was 
rejected based on certain limits to the right of 
access to public information provided in the 
LTAIPBG.51 And thus confirming the 2019 
refusal of the Council for Transparency and 
Good Governance. 

Although it should be noted that the 
Spanish Council for Transparency and Good 

 
48 With regard to intellectual or industrial-property 
rights, which are not always adequately differentiated, it 
should be borne in mind that in the case of authorship 
by third parties who hold copyright, in application of the 
provisions of art. 19.3 of the LTAIPBG, they must be 
given notice of the request so that they can make 
allegations and, if this is not done, the Council for 
Transparency and Good Governance orders the 
procedure to be taken back (RT0321/2017, of 26 March 
2018, of the Council for Transparency and Good 
Governance). 
49 This lawsuit arose because the Civio Foundation 
requested, by virtue of the Transparency Law, access to 
the source code of the computer application, which was 
denied. Faced with this situation, it appealed to the 
Council for Transparency and Good Governance, which 
did not grant the aforementioned access to the source 
code in R/0701/2018 of 18 February 2019. 
50 Which consists of a subsidised price for electricity, to 
which those who meet certain economic and family 
requirements listed in article 3 of Royal Decree No. 
897/2017, of 6 October (developed, in turn, by Order 
ETU/943/2017, of the same date) are entitled. 
51 In the same vein, it denied access to the source code 
on the basis of two of the limits provided for in the 
Transparency Law: copyright protection and security 
reasons. 

https://www.vie-publique.fr/5479-anne-charlotte-cornut
https://www.vie-publique.fr/11770-francois-levin
https://www.vie-publique.fr/15769-bertrand-rondepierre
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Governance itself has subsequently granted 
access to the source code in a different case 
based on the understanding that the limit 
referring to intellectual property does not 
apply, and on the basis that access to the 
source code is in the public interest as it 
allows citizens to know how decisions that 
affect them are taken,52 in line with what I 
have been arguing in this and previous works. 

However, as in everything else, there is a 
need for nuances as pure and perfect 
explainability cannot be a sine qua non for the 
deployment of public AI systems, just as the 

 
52 Specifically, in its resolution RT 0253/2021, of 19 
November 2021. In this case, a citizen requested from 
the Regional Ministry of Education and Youth of the 
Community of Madrid access to the source code used in 
the computer application used to draw lots for the 
selection boards associated with selection processes 
and, not being satisfied with the response given by the 
administration, the complainant filed a complaint in 
March 2021 with the Council for Transparency and 
Good Governance, which upheld the complaint. The 
Community of Madrid filed a contentious-
administrative appeal against the decision issued by the 
Council for Transparency and Good Governance, which 
was upheld by judgment no. 158/2022, dated 31 
October 2022, of the 11th Contentious-Administrative 
Court. It should be borne in mind that the main reason 
why the Court upheld the appeal lodged by the 
Community of Madrid, which is set out in the second 
legal ground of the judgment, is because it concludes, in 
view of the reports submitted, that the transfer of the 
application’s source code may entail a risk for the 
information and management of public services. 
Furthermore, it also considers that it cannot be ruled out 
that the transfer of the source code would facilitate 
access to the databases where the personal data of the 
participants, some of which are particularly sensitive, 
are stored. In such a way that the transfer of this source 
code would jeopardies the custody and protection of the 
personal data of a group of citizens who have not 
consented to the transfer of their data for purposes other 
than the management of the selection processes in 
which they have participated. Such problems 
undoubtedly clash with the desired and necessary 
transparency and mean that weighing up which interest 
should prevail in each individual case is not a simple 
task and cannot be unanimous or general. The 
judgement itself goes so far as to state that in any 
administrative decision, there is almost always an 
inaccessible redoubt of assessment and indetermination 
in the decision-making body or official, legitimising 
their work by the presumption of objectivity and 
impartiality in their actions. An interpretation which, in 
my opinion, is not entirely correct, because when it is a 
human decision, the person who adopts it can - and 
should - explain the reasons for its adoption -
motivation- (in addition to the affected party having the 
necessary evidence to dismantle, if necessary, this 
presumption of correctness), which on certain occasions 
will occur precisely by knowing how the application 
was decided and, therefore, by accessing the source 
code if necessary. Moreover, this position may open the 
door to situations in which unjustified defencelessness 
is generated. 

functioning of the human brain in a given 
situation is not fully known and understood, 
and citizens have to live with this.53 In this 
respect, expert pre-audits could go some way 
toward meeting this need. 

In this respect, different cases must also be 
taken into account, starting with whether the 
activity is material or formalized, it is clear 
that the degree of knowledge that must be 
given in the case of an unfavourable 
individual decision, in which effective judicial 
protection itself is at stake, will not be the 
same as in the case of material activity in the 
provision of a service in which, although total 
opacity is not possible due to the imperative of 
accountability,5455 a weighted assessment must 
be made, taking into account, among other 
issues, the contribution to the improvement of 
the service, i.e. the principle of performance.56 

In this sense, Article 13 of the European 
regulation limits itself to requiring that the 
operation of high-risk AI systems be 
“sufficiently transparent to enable deployers 
to interpret a system’s output and use it 
appropriately”.57 It is, therefore, a 
requirement of interpretability, limited to the 
user, and not of explainability for the benefit 

 
53 Conseil d’État, Intelligence artificielle et action 
publique : construire la confiance, servir la 
performance. Etude adoptée en assemblée générale 
pleénière du 31/03/2022, cit; and I. Martín Delgado, 
Automation, Artificial Intelligence and sound 
administration. A few insights in the light of the Spanish 
legal system, in European Review of Digital 
Administration & Law, cit. 
54 This concern has led to a resurgence of research on 
explainable AI, which refers to solutions based on 
algorithmic methods and techniques that can be 
understood by human experts, see M. Janssen, M. 
Hartog, R. Matheus, A. Yi Ding, and G. Kuk, Will 
Algorithms Blind People? The Effect of Explainable AI 
and Decision-Makers’ Experience on AI-supported 
Decision-Making in Government, in Social Science 
Computer Review, vol. 40, Issue 2, 2022, 478-493. 
55 J. Castellanos Claramunt, Democracia, 
Administración pública e inteligencia artificial desde 
una perspectiva política y jurídica, in Revista Catalana 
de Dret Públic, vol. 60, 2020, 137-147. 
56 Although in general the same degree of explicability 
is not required in the material activity of providing 
services, some relevant issues cannot be forgotten, such 
as, for example, the need to know whether or not the 
service functioned correctly in view of a hypothetical 
liability for damages. The issue of standards is relevant 
here. 
57 It further specifies that: “An appropriate type and 
degree of transparency shall be ensured with a view to 
achieving compliance with the relevant obligations of 
the provider and deployer set out in Section 3”, 
including, therefore, those relating to those responsible 
for the deployment of high-risk AI systems of Article 
26. 
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of the persons for whom this user (such as the 
Administration) implements the system. 

In short, and as in other systems such as the 
French one, the principle of transparency by 
default should govern,58 limited only in cases 
justified by the concurrence of other legally 
protectable rights or interests, for example, 
certain limits of the Spanish LTAIPBG, and 
after prior and appropriate weighing. 

It is also worth noting the triple dimension 
that some authors have referred to59 within 
transparency, namely traceability,60 
explainability61 and auditability.62 

It is also necessary to point out, in relation 
to what was said in the introduction of this 
paper, the importance of transparency in 
design itself, as well as participation63 and/or 
collaboration in design,64 for example, through 
collective intelligence65 or the co-creation of 
services,66 as this will result in acceptability.  

 
58 J. Valero Torrijos, Las garantías jurídicas de la 
inteligencia artificial en la actividad administrativa 
desde la perspectiva de la buena administración, in 
Revista catalana de dret públic, vol. 58, 2019, 82-96. 
59 I. Martín Delgado, Automation, Artificial Intelligence 
and sound administration. A few insights in the light of 
the Spanish legal system, cit. 
60 Ability to carry out documented data tracking, process 
and deployment development of an artificial-
intelligence system. 
61 Ability to explain the technical processes of an 
artificial-intelligence system. 
62 The ability of an artificial-intelligence system to 
undergo evaluation of its algorithms, data and design 
processes. 
63 M. Veale et al., Fairness and Accountability Design 
Needs for Algorithmic Support in High-Stakes Public 
Sector Decision-Making, in Proceedings of the 2018 
CHI Conference on Human Factors in Computing 
Systems, 2018. 
64 G. Pinotti, Amministrazione digitale algoritmica e 
garanzie procedimentali, in Labour & Law Issues, vol. 
7, Issue 1, 2021, I.88, and Conseil D’État, Puissance 
publique et plateformes numériques : accompagner l’” 
ubérisation “, Paris, Les rapports du Conseil d’État, 
2017. 
65 One example is Open Social Innovation (OSI), that 
involves the collaboration of multiple stakeholders to 
generate ideas and develop and scale solutions to make 
progress on societal challenges. In this regard see T. 
Gegenhuber, J. Mair, R. Lührsen and L. Thäter, 
Orchestrating distributed data governance in open 
social innovation, in Information and Organization, vol. 
33, Issue 1, 2023, 100453. On what collective 
intelligence is, see also J. Flack, P. Ipeirotis, T.W. 
Malone, G. Mulgan and S.E. Page, Editorial, in 
Collective Intelligence, August-September 2022, 1, and 
D. Centola, The network science of collective 
intelligence, in Trends in Cognitive Sciences, vol. 26, n. 
11, November 2022, 923-941. 
66 In this regard, among others, J.I. Criado and J.R. Gil-
García, Creating public value through smart 
technologies and strategies. From digital services to 
artificial intelligence and beyond, in International 

Precisely, another issue relevant to 
guarantees is the aforementioned audits.67 
Specially linked to the need to guarantee 
equality and non-discriminatory treatment. In 
this respect, it should be borne in mind that 
such discrimination, for example algorithmic 
discrimination, may stem from faulty design, 
but also from the use of data lacking the 
necessary quality and cleanliness, especially 
when it comes to old data that may contain 
biases.68  

In this regard, it is worth bearing in mind 
art. 23 of Spanish Law 15/2022, of 12 July, on 
Integral para la igualdad de trato y la no 
discriminación, to which reference has already 
been made. Although it does not represent a 
desired specification, it is at least a first step in 
the recognition of the need for the use of AI 
systems in public administrations to respond 
to transparency,69 accountability and non-
discrimination.70 

Three essential principles or issues in the 
use of AI systems, also referred to in the first 

 
Journal of Public Sector Management, vol. 32, n. 5, 
2019, 438-450. 
67 Since such prior checks are essential, as F. Merli, 
Automated Decision-Making Systems in Austrian 
Administrative Law, in CERIDAP, 30 January 2023, 
rightly points out.  
68 On gender discrimination in this field, see, for 
example, the case study by E. Saka, Big Data and 
Gender-Biased Algorithms, in K. Ross (ed.), The 
International Encyclopedia of Gender, Media, and 
Communication, New York, John Wiley & Sons, 2020. 
69 P. Falletta, Lo “Stato digitale”. La trasparenza 
amministrativa in rete: le nuove piattaforme digitali per 
la diffusione di contenuti informativi, in Rivista 
trimestrale di diritto pubblico, vol. 2, 2021, 559-568. 
70 Thus, as stated by M. Hickok, Public procurement of 
artificial intelligence systems: new risks and future 
proofing, in AI & SOCIETY, 2 October 2022, “public 
entities around the world are increasingly deploying 
artificial intelligence (AI) and algorithmic decision-
making systems to provide public services or to use 
their enforcement powers. The rationale for the public 
sector to use these systems is similar to the private 
sector’s: increase efficiency and speed of transactions 
and lower the costs. However, public entities are first 
and foremost established to meet the needs of the 
members of society and protect the safety, fundamental 
rights, and wellbeing of those they serve. Currently AI 
systems are deployed by the public sector at various 
administrative levels without robust due diligence, 
monitoring, or transparency. This paper critically maps 
out the challenges in procurement of AI systems by 
public entities and the long-term implications 
necessitating AI-specific procurement guidelines and 
processes. This dual-pronged exploration includes the 
new complexities and risks introduced by AI systems, 
and the institutional capabilities impacting the decision-
making process. AI-specific public procurement 
guidelines are urgently needed to protect fundamental 
rights and due process”. 
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legally binding international treaty aimed at 
ensuring respect for human rights, the rule of 
law and democratic legal standards in the use 
of artificial intelligence (AI) systems, adopted 
by the Council of Europe, which was adopted 
in Strasbourg during the annual ministerial 
meeting of the Committee of Ministers of the 
Council of Europe on 17 May 2024.71 

The undoubted connection between good 
administration and the use of IA systems 
should again be mentioned here. In this 
respect, the good administration impact 
assessment of AI systems imposed in 
Denmark - mainly as a result of the decisions 
of the Danish Ombudsman72 - stands out, 
whose name could not be more expressive in 
terms of its connection with good 
administration, and which requires exhaustive 
tests and prior implementation measures, 
without forgetting permanent monitoring 
programs in order to gather information on 
errors, failures or deficiencies that 
subsequently arise during the use of this 
technology. Or in the same direction the 
European Law Institute’s report Model Rules 
on Impact Assessment of Algorithmic 
Decision-Making Systems Used by Public 
Administration. 

It is essential to evaluate before, during and 
after the implementation of these systems, 
since knowing the impact they have on 
decisions is one of the key points to be taken 
into account.73 The report on the impact of AI 
on fundamental rights established in the 
European AI Regulation is also worth 
noting.74 

While it is imperative that such audits be 
adequate and reliable, if they are poorly 
defined or inaccurate, there is a significant 
risk that they will mask problems in 
algorithmic systems and create a permission 
structure around poorly designed or 
implemented AI, which at best is meaningless 

 
71 CM(2024)52-final. 
72 H.M. Motzdelt, Reflections on the need for further 
research within national administrative law before the 
EU Artificial Intelligence Act comes into effect: A 
Danish perspective, cit. 
73 As E. Copeland, 10 principles for public sector use of 
algorithmic decision making. What should be in a code 
of standards for public sector use of algorithmic 
decision making?, cit. 
74 E.Mª. Menéndez Sebastián, La prevención de los 
riesgos del uso de la IA para la ciudadanía: el 
informe de evaluación de impacto relativo a los 
derechos fundamentales, in Claves del Reglamento 
Europeo de Inteligencia Artificial: análisis y 
comentarios, Madrid, Aranzadi, 2025, 175-214. 

and, at worst, may even excuse harm that the 
audits are intended to mitigate. Inadequate or 
unclear audits provide a false assurance of 
compliance with rules and laws, so-called 
“audit laundering”, which can enable 
problematic or illegal practices.75  

Precisely the issue of audits is one of the 
key points of the Regulation establishing 
harmonised rules on artificial intelligence for 
the entire European territory,76 but which goes 

 
75 As E.P. Goodman and J. Tréhu, AI Audit-Washing 
and Accountability, GMF, Washington, Policy Paper, 
November 2022, who propose the following questions: 
Who?, What?, Why? And How? Key information about 
the person or organization expected to conduct the audit 
must be clear, including their qualifications and 
conditions of independence (if any), and their access to 
data and audit trails. If the audit is an internal one 
conducted by the covered entity itself, it should be clear 
how such an audit fits into a larger accountability 
scheme, and with guardrails are in place to prevent 
algorithm-washing. What. The subject of the audit 
should be explicit. The mere statement that a system 
should be audited leaves open the possibility of many 
kinds of examinations, for example of models, of human 
decision-making around outputs, of data access and 
sharing. Even just taking the first example of a technical 
audit, the inquiry might focus on model development 
only or include system outputs and also cover different 
periods. The range of audit scope expands further when 
one recognizes that the technical components of an 
algorithmic system are embedded in sociopolitical 
structures that affect how the technology works in 
context. Audit provisions should be clear about their 
scope. Why. Audit objectives should also be specified. 
The ethical or legal norms with which an audit can 
engage are varied and sometimes conflicting. Whether 
the audit seeks to confirm compliance with a narrow 
legal standard or enquires about a broader range of 
ethical commitments, the goals should be transparent 
and well-defined. This is important not only intrinsically 
for any audit, but also for facilitating comparisons 
between audit findings. Specifying the purpose of the 
audit should also take account of the potential costs for 
the audited entity, the regulator (if any), and the public. 
How. The standards the audit uses to assess norms like 
fairness, privacy, and accuracy should be as consensus-
driven as possible. In the absence of consensus, which 
will be frequent, the standards being applied should be 
at minimum well-articulated. A situation in which 
auditors propose their own standards is not ideal. 
Common (or at least evident) standards will foster civil 
society’s development of certifications and seals for 
algorithmic systems, while nebulous and conflicting 
standards will make it easier to “audit-wash” systems, 
giving the false impression of rigorous vetting. In short, 
as algorithmic-decision systems increasingly play a 
central role in critical social functions-hiring, housing, 
education, and communication-the calls for algorithmic 
auditing and the rise of an accompanying industry and 
legal codification are welcome developments. But as we 
have shown, basic components and commitments of this 
still nascent field require working through before audits 
can reliably address algorithmic harms.  
76 Regulation (EU) No. 2024/1689 of the European 
Parliament and of the Council of 13 June 2024 laying 
down harmonised rules on artificial intelligence and 
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beyond the scope of this work. 

4. Conclusion 

Accountability, transparency, explain-
ability and motivation are essential issues in 
the use of AI systems by public 
administrations, which, however, have been 
generating significant doubts and sometimes 
even clashed with other interests, such as 
security or even data protection. 

However, we cannot lose sight of the fact 
that these are also genuine guarantees that 
citizens actually know and allow them to 
understand how and why administrations take 
their decisions. And that these cannot be 
circumvented by the use of instruments or 
tools such as those offered by AI. 

Thus, if administrative law is characterised, 
as the French master Maurice Hauriou pointed 
out, by duality and the difficult search for a 
constant balance, this is materialised in the 
issue presented here in the tension between 
the greater efficiency that AI can bring to the 
functioning of the public sector and the 
guarantees of citizens, to which we must all 
find a response. 

However, the use of AI will not always 
necessarily lead to greater efficiency, at least 
not if it is not done in the most appropriate 
way. And perhaps even the cost-benefit of its 
use cannot - and should not - be assessed in 
the short or medium term. For this reason, 
administrative, legal and technical complexity 
must be taken into account, with no room for 
improvisation, but rather a commitment to 
progression, burning through stages and 
achieving the logic of innovation based on 
trial and error. 
 
 

 
amending Regulations (EC) No. 300/2008, (EU) No. 
167/2013, (EU) No. 168/2013, (EU) No. 2018/858, 
(EU) No. 2018/1139 and (EU) No. 2019/2144 and 
Directives No. 2014/90/EU, (EU) No. 2016/797 and 
(EU) No. 2020/1828 (Artificial Intelligence Act). 




