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ABSTRACT Digital technology has transformed the way the public administration works. Numerous administrative 
decisions – such as the calculation of social benefits or the processing of building permits – are now made with the 
help of software that automatically incorporate the appropriate legal regulations. There is renewed discussion around 
transparency in public administration: citizens have a right to information, and should be able to access the computer 
codes used to reach a decision they are subject to. In this context, the opening up of source codes is vital to the 
smooth running of democratic administration, and for reinforcing user confidence in automated administrative 
decisions. Access to source codes contributes to the reconfiguration of administrative relations and accompanies the 
implementation of State software transparency. To gauge its scope, this article looks at the principles and legal regime 
governing access rights to the source codes of software used in public administration. 
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1. Introduction 

1.1. Transparency, administrative democracy 
and access to administrative documents1 

Transparency is an essential element in the 
functioning of public administration. It is a 
“universal value of public law”.2 It is 
perceived as “the condition for citizens’ 
participation in the development and control 

 
Article submitted to double-blind peer review. 
1 Access rights to administrative documents are 
essentially national rights, which is why this article 
focuses on France, using the provision codified by the 
Code of Relations between the Public and the 
Administration (CRPA) and the caselaw of the French 
commission for access to administrative documents (la 
commission d’accès aux documents administratifs: 
CADA). 
2 J.-B. Auby, Le droit administratif face aux défis du 
numérique, in Actualités juridiques Droit administratif, 
2018, 835. For an interdisciplinary study on the 
significance and the reason for transparency, see J.-F. 
Kerléo, La carte et le territoire de la transparence en 
droit, in Action publique. Recherche et pratiques, n. 18, 
Issue 3, 2023, 17-27.  

of public action”.3 As such, it contributes to 
the continuation of democratic legitimacy. To 
this end, the legislator has passed a number of 
major laws, now codified in the Code of 
Relations between the Public and the 
Administration (CRPA), designed to provide a 
framework for secrecy that has long 
characterised administrative action. Nowadays 
public administration is required to give 
reasons for its decisions, to encourage citizen 
involvement, and to provide access to 
administrative documents. Access to 
administrative documents,4 symbol of “good 

 
3 J.-M. Sauvé, Transparence et efficacité de l’action 
publique, speech given at the Annual General Meeting 
of the general inspectorate of administration on 3 July 
2017. 
4 Law No. 79-587 of 11 July 1979 relating to the 
reasons behind administrative acts and improving 
relations between public administration and the public is 
now codified under the 1st article of Book I of the code 
of relations between the public and administration 
(CRPA). Codified in Book III of the Code of relations 
between the Public and Administration, Laws No. 78-
753 of 17 July 1978 specifies different measures 



 

 
Jennifer Marchand 
 

 

62  2024 Erdal, Volume 5, Issue 2 

 

L
eg

al
 I

m
pl

ic
at

io
n

s 
in

 t
he

 U
se

 o
f 

S
of

tw
ar

e 
by

 P
u

bl
ic

 B
od

ie
s 

 
administration”,5 is an essential element in 
administrative transparency. It helps return an 
equilibrium to relations between citizens and 
public administrations by increasing 
knowledge about the data on which 
administrative decisions are taken.6 By 
conferring the right to scrutinize the 
implementation of public interest, access 
rights to administrative documents are linked 
to “citizen’s rights” and echo the concept of 
“accountability”.7 In 2002 the Council of State 
(CE) acknowledged that access rights to 
administrative documents counted as a 
fundamental right for citizens in exercising 
their public freedom, based on laws laid out in 
article 34 of the Constitution.8 In 2019 the 
Council of State (CE) recognised access rights 
as a means of ensuring the efficacity of the 
law in holding public officials accountable for 
their work9 on the basis of article 15 of the 
Declaration of the Rights of Man and of the 
Citizen.10 When an important constitutional 
question arose concerning the algorithms used 
in Parcoursup, this same reasoning was used 
by the Constitutional Court (CC) in 2020 to 
create a constitutional argument for access to 
administrative documents.11 

 

 
concerning improvements to relations between 
administration and the public, and No. 2016-1321 of 7 
October 2016 for a digital Republic have respectively 
instituted the principle of free access to administrative 
documents and adapted transparency to the digital 
revolution. 
5 Charter of Fundamental Rights of the European Union, 
article 41. 
6 J.-B. Auby, Remarques préliminaires sur la 
démocratie administrative, in Revue française 
d’administration publique, n. 137-138, Issue 1-2, 2011, 
13-19. 
7 M. Lavaine, La circulation des concepts juridiques 
dans la globalisation du droit administratif : l’exemple 
de la redevabilité, in Revue française de droit 
administratif, 2019, 1002. 
8 CE, 29 April 2002, no. 228830, Ullmann, Lebon, 
156 ; Droit administratif, 2002, comm. 100; Actualité 
juridique Droit administratif, 2002, 691, note 
P. Raimbault; in Revue française de droit admnistratif, 
2003, 135, concl. F. Piveteau. 
9 F. Dreyfus, Rendre des comptes – rendre compte : des 
notions ambigües, in Revue française d’administration 
publique, n. 160, Issue 4, 2016, 999. 
10 CE, 27 June 2019, no. 427725, Assoc. Regards 
Citoyens, Lebon, 247. 
11 Constitutional Court, 3 April 2020, no. 2020-
834 QPC, UNEF ; G. Éveillard, Le fondement 
constitutionnel du droit d’accès aux documents 
administratifs, in Droit administratif, n. 7, 2020, 11; J.-
F. Kerléo, La constitutionnalisation d’un principe de 
transparence de la vie publique, in Actualité juridique 
Droit administratif, n. 21,15 June 2020, 1137. 

1.2. Transparency and digital administration 

As it moves into the digital age, the public 
sector is undergoing what some describe as a 
“cultural revolution”. The dematerialization of 
administrative procedures and the explosion 
of public data have led to a rise in “e-
administration”.12 Adaptation to digital 
technology has accelerated the modernization 
of public administration in two ways 
involving transparency (integrity, 
accountability, sharing of decision-making)13 
and improvement to the functioning and 
quality of public services (productivity, 
dematerialization, simplification). Digital 
technology has thus become a major tool for 
change in administrative action, whereby the 
decision-making process relies increasingly on 
the use of software – in the broad sense of a 
process for data treatment – algorithms and 
artificial intelligence.14 The administrative act 
or document has now become digitized and 
encompasses “all the IT tools and information 
underlying the operation of the digital tool, 
[that is] programming criteria, source codes, 
software, algorithms and the data used. These 
digital documents constitute the necessary 
basis for reaching administrative decisions by 
automated means”.15 In this context, the 
development of digital technology in the 
public administration – and more broadly the 
“digital State”16 – requires the paradigm of 
transparency to be looked at in a new light. It 
“sparks hope for a new form of government 
based on true citizen governance”17 enabling 
citizens to understand not only the functioning 
of public administration but also the digital 
codes used by computers that contribute to the 
adoption of the automated administrative 
decisions they are subject to. 
 

 
12 D. Brown, Le gouvernement électronique et 
l’administration publique, in Revue internationale de 
sciences administratives, vol. 2, n. 71, 2005, 251-266. 
13 Y. Algan, M. Bacache and A. Perrot, Administration 
numérique, in Les notes du conseil d’analyse 
économique, n. 34, September 2016. 
14 H. Oberdorff, La transformation numérique de 
l’administration publique, in Revue du droit public, 
September 2020, 1173. 
15 É. Barbin, Transparence administrative et documents 
numérique : un bilan, in Semaine juridique 
Administrations et collectivités territoriales, n. 24, 
2021, 2182. 
16 L. Belli and G. Guglielmi, L’État digital, Boulogne-
Billancourt, Berger Levrault, 2022. 
17 G.J. Guglielmi and É. Zoller (eds.), Transparence, 
démocratie et gouvernance citoyenne, Paris, Panthéon-
Assas édition, 2014.  
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1.3. Access to source codes of State software. 
Creating software transparency 

Implementation of the State’s digital 
strategy in France is led by the Inter-
ministerial Digital Affairs Department 
(Direction interministérielle du numérique: 
DINUM).18 This department is guiding the 
digital transformation using IT and 
technological tools to evolve administrative 
processes. Within it, Etalab determines the 
strategy for public data and helps public 
bodies identify those source codes that can be 
shared so as to build a dynamic policy of open 
software.19 The freeing and opening up of 
source codes is outlined in the action plan 
“Open-source software and digital commons” 
that was developed following the publication 
of circular no. 6264/SG by the French Prime 
Minister on 27 April 2021. This plan helps 
public administrations open up their source 
codes via the platform code.gouv.fr. It was 
inaugurated in November 2021 and enables 
those source codes published by public 
administrations to be identified and examined. 
The aim is to increase information 
transparency and to motivate public 
administrations in terms of the quality of the 
source codes they publish. 

Today’s increasingly complex and 
numerous legal rules are interpreted and 
applied by administrative bodies using 
software and algorithms.20 This situation was 
conceptualized by Lawrence Lessig using the 
aphorism “Code is law”: the digital code acts 
in place of the law.21 Since then, software and 
digital codes have given rise to multiple fields 
of research. The Software Studies 
characterised by the analyses of Lev 
Manovich and Matthew Fuller22 question the 

 
18 Created by decree No. 2019-1088 of 25 October 2019 
relating to the State information system and 
communication and to the inter-ministerial digital 
management, the DINUM (la direction interministérielle 
du numérique) had its missions laid out in decree No. 
2023-304 of 22 April 2023. Its director acts as the chief 
administrator of data, algorithms and source codes. 
19 Ouvrir les codes sources, guide written by Etalab, 27 
May 2024, available at: https://guides.etalab.gouv.fr/pd 
f/guide-logiciels.pdf.  
20 L. Cluzel-Métayer, Calculer : l’influence des 
algorithmes sur l’édiction des décisions administratives, 
in Association française pour la recherche en droit 
administratif, Les méthodes en droit administratif, Paris, 
Dalloz, coll. Thèmes & commentaires, 2018, 243. 
21 L. Lessig, Code : And Other Laws of Cyberspace, 
New York, Basic Books, 1999.  
22 L. Manovich, The Language of New Media, 
Cambridge, Massachusetts, MIT Press, 2001, translated 
from English by R. Crevier, Le langage des nouveaux 

fundamental ideology of software and their 
effect on the production of knowledge. The 
Critical Code Studies, including notably the 
thinking of Donald Knuth, Mark C. Marino 
and Robert E. Cummings,23 provide analytical 
insight into the computer codes concerning 
social and political behaviour. The source 
codes of the software used by the State are 
considered a type of language,24 and as such 
can be analysed in the same way as traditional 
forms used to exert power.25 Access to these 
source codes provides the means of accessing 
the software language used in the automated 
treatment of administrative decisions. The 
source code refers to the code that is readable 
by humans, written by a coder in a specific 
computer language. It comprises all the 
instructions followed by a computer to carry 
out a specific task. In effect, the source code is 
the software’s development plan. However, 
only a limited number of experts are able to 
read the lines of code used by the software. 
Without access to the source codes, it is 
impossible to control the way the rule of law 
is interpreted and applied in the public 
administration. 

1.4. Plan 

The Law for a Digital Republic has 
increased access to administrative documents 
by extending the right of communication and 
dissemination of the source codes of 
administrative software. By so doing, it 
defines not just rights to the information, but 
also rights to an explanation of the digital 
decisional process. Opening up the source 
codes thus renders understandable “part of the 
public sector computer systems. Their 
publication contributes to the software 

 
médias, Dijon, Les Presses du réel, 2010; M. Fuller, 
Behind the Blip. Essays on the Culture of software, New 
York, Autonomedia, 2003; M. Fuller, Software Studies: 
a Lexicon, Cambridge, Massachusetts, MIT Press, 2008. 
23 D. Knuth, Literate Programming, Stanford, Center for 
the Study of Language and Information, 1992; 
M.C. Marino, Critical Code Studies: initial methods, 
Cambridge, Massachusetts, MIT Press, March 2020, 
288; R.E. Cummings, Coding with power: Toward a 
rhetoric of computer coding and composition, 
in Computers and Composition, vol. 23, Issue 4, 2006, 
430-443. 
24 D. Bourcier and P. de Filippi, Les algorithmes sont-ils 
devenus le langage ordinaire de l’administration ?, in 
G. Koubi, L. Cluzel-Métayer and W. Tamzini (eds.), 
Lectures critiques du Code des relations entre le public 
et l’administration, Issy-les-Moulineaux, Librairie 
générale de droit et de jurisprudence, 2018, 193-210. 
25 See the article Décoder les programmes, in Réseaux, 
n. 206, Issue 6, 2017. 

https://guides.etalab.gouv.fr/pd
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transparency of administrative decisions”.26 In 
this way it provides substance to State 
software transparency. To understand this 
increased administrative transparency through 
software transparency we need to look at the 
principles (2) and the legal system (3) 
governing the opening up of the source codes 
of the software used in the public 
administration. 

2. The principles governing the opening up 
of the source codes of the software used in 
the public administrations 

The accessibility (2.1) and the 
explainability (2.2) governing the opening of 
the source codes of the software used in public 
administrations. 

2.1. Accessibility of source codes, an 
important opening up of administrative 
action 

2.1.1. The source code, an administrative 
document that can be communicated 
and disseminated 

The opening of source codes is further 
proof of transparency, making it possible to 
understand how administrative decision-
making process is implemented.27 Before 
being enacted legally, access rights to source 
codes benefitted from the proactive caselaw of 
the French commission for access to 
administrative documents (la commission 
d’accès aux documents administratifs: 
CADA). From 2007, the CADA judged that a 
software for managing messages about the 
road network developed by a department must 
be seen as a body of reusable public 
information.28 In 2012, it declared the source 
code of a digital recruitment program and the 
means of calculating and determining whether 
or not to accept a candidate to be shareable 
documents.29 Lastly, in 2015, CADA made a 
critical decision concerning the extension of 
access rights to administrative documents. It 
clearly stated that the source code of software 
used to simulate the calculation of income tax 
for private individuals by the Tax Department 

 
26 Politique publique de la donnée project, Progress 
report, 8 October 2020. 
27 É. Bothorel, S. Combes and R. Vedel, Pour une 
politique de la donnée, Report handed to the French 
Prime Minister on 23 December 2020. 
28 CADA, council no. 20072043, 26 July 2007, Conseil 
général des Hautes-Alpes. 
29 CADA, opinion no. 20124254, 6 December 2012, 
INSA de Toulouse. 

must be assigned the character of an 
administrative document and must therefore 
be communicated to anyone asking to see it,30 
within the limits of technical and 
administrative possibility and provided that 
any protected secrets would be deleted 
beforehand. 

The law for the digital Republic finally 
codified the CADA’s caselaw by integrating 
the source codes into the definition of what 
constitutes an administrative document. 
According to article L. 300-2 of the Code of 
Relations between the Public and the 
Administration (CPRA): “[documents] are 
considered administrative documents [...], 
whatever their date, place of storage, form and 
medium, […] produced or received, as part of 
their public service mission, by the State, local 
authorities and other persons governed by 
public law or persons governed by private law 
entrusted with such a mission. Such 
documents include files, reports, studies, 
minutes, statistics, instructions, circulars, 
ministerial notes and replies, correspondence, 
opinions, forecasts, source codes and 
decisions”. By dwelling into this level of 
detail on what an administrative document is, 
the legislator conferred the broadest scope to 
access rights and considered source codes and 
programs31 as open data, making them freely 
reusable (CPRA, article L. 321-1). 

2.1.2. Aims of access to source codes 

 Access to source codes serves multiple 
purposes. 

On one hand, it constitutes a remedy for 
mistrust and a tool for regulating public 
action. Making the digital translation of the 
software used in public administration 
available to citizens makes it possible to see 
the methods used to make decisions and 

 
30 CADA, opinion no. 20144578, 8 January 2015, 
Direction générale des finances publiques (DGFIP). 
For an analysis, see G. Lambot, De la traduction de la 
réglementation en langage informatique à l’avènement 
du data juriste, in Semaine juridique Administrations et 
Collectivités territoriales, 2015, 2239. Opinion 
confirmed by the administrative tribunal of Paris (TA 
Paris, 10 March 2016, M. X, no. 1508951). 
31 W. Gilles, Droit d’accès à l’information publique et 
codes sources : de l’importance et de l’étendue de la 
notion de document communicable, in Revue 
internationale des gouvernements ouverts, vol. 10, n. 1, 
August 2021, 1. Directive (EU) No. 2019/1024 on open 
data and the re-use of public sector information does not 
mention source code. The directive’s definition of the 
term “document” is not intended to cover computer 
programs (al. 30). 
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contributes to a reconfiguration of 
administrative relations. The source code in 
effect provides control over the interpretation 
and application of the rules of law 
implemented by public administration. The 
CADA notes, in this respect, that opening up 
the source codes is proof of democratic 
confidence.32 The idea behind opening up 
source codes is “to make it possible for 
citizens to see through the administrative 
walls, to give them access to the inner 
workings of public administration”.33 By 
countering information asymmetry, access 
right to source codes is in line with the 
thinking of Jeremy Bentham, according to 
whom “the eye of the public makes the State 
virtuous”. Bentham’s theory holds that the 
guarantee against the abuse of power resides 
in transparency and making political and 
administrative actions public.34 Applying an 
inverse Panopticon principle to the world of 
administration, Bentham described a “counter 
regard” from the general public towards 
public administration, submitting it to a 
system of inspection or control.35 In the 
context of a digital Republic, access to the 
source codes reflects the idea of the 
enlightened citizen, and reinforces the 
transparency of State software, transformed 
from “an instrument of action to a determining 
structure of public action”.36 

On the other hand, opening up the source 
codes can help with innovation and 
improvement to administrative actions. It has 
become a strategic priority for the State37 and 

 
32 CADA, opinion no. 20213847, 13 January 2022, 
Minister of higher education and research. 
33 L. Cluzel-Métayer, La transparence du service public 
à l’ère du numérique : Lumière, ombre et aveuglement, 
in L. Cluzel-Métayer, C. Prébissy-Schnall and A. Sée 
(eds.), La transformation numérique du service public, 
une nouvelle crise?, Kremlin-Bicêtre, Mare & Martin, 
205, 2022. 
34 J. Bentham, Constitutionnal Code for the Use of all 
Nations and all Governments Professing Liberal 
Opinions, vol. I, F. Rosen and J.H. Burns (eds.), Oxford, 
Clarendon Press, 1991.  
35 G. Tusseau, État et démocratie dans la politique 
constitutionnelle de Jeremy Bentham, in Cahiers 
critiques de philosophie, n. 2, Issue 4, 2007, 107-116. 
36 J.-F. Kerléo, Comprendre l’État sous le regard de la 
transparence, in Droit et Société, n. 102, Issue 2, 2019, 
379-396. 
37 As early as 2012, a circular set out recommendations 
for the use of open-source software in public 
administration (circ. 5608/SG, 19 September 2012). The 
aim to exploit, open up and circulate public data, 
algorithms and source codes was taken up again by the 
Prime Minister’s circular no. 6264/SG of 27 April 2021, 
and implemented by the “free software and digital 

is based on the logic of digital commons. 
Opening up the source codes and using free 
software in the public sector contributes to the 
transparency of automated systems and to the 
security of digital systems. Digital 
transparency makes it possible to avoid 
duplicating work by favouring sharing and 
maximising collaboration within public 
administrations as well as with citizens. In this 
context, the source codes of the CRISTAL 
software to calculate social security payments, 
created by the CNAF (French family 
allowance agency), were opened up in 2018. 
In 2020 the Cour des comptes (national audit 
office) opened up the source code of their 
digital OpenAnafi application used to analyse 
the finances of local authorities.38 At the end 
of 2021 the source code for FranceConnect, 
the secure authentication service for access to 
on-line services, was made available to the 
public. 

2.2. The explainability of source codes, a 
hermeneutic to perfect 

2.2.1. The motivation for automating 
administrative decisions 

 Administrative decisions are the end 
product of a process. By explaining the 
context and the dialectic behind the enactment 
of administrative decisions, this reason 
constitutes a “right to know which transforms 
the subject into a citizen”.39 The giving of 
reasons also plays a role in legitimizing the 
decision-making system of public 
administration.40 It encourages deeper 

 
commons” action plan drawn up by the Ministry of 
Public Transformation and Civil Service, which 
provides support for administrations in opening up their 
source codes and helps them mobilize their ecosystems 
around published source codes. 
38 X. Bailly and A. Pezziardi, L’ouverture du code 
source de l’applicatif ANAFI sur l’analyse financière 
des collectivités locales : plus de transparence et un 
potentiel enrichi, in Gestion & Finances publiques, 
Issue 5, 2020, 28-31. 
39 S. Caudal, Rapport introductif, in S. Caudal (ed.), La 
motivation en droit public, Paris, Dalloz, coll. Thèmes 
et commentaires, 2013, 15 citing D. Custos, La 
démocratie administrative au sein de l’Union 
européenne, in Questions sur le droit européen, Caen, 
Presses universitaires de Caen, 1996, 101. “Knowledge 
rights” are also mentioned by G. Braibant in his study 
Droit d’accès et droit à l’information, in Service public 
et libertés, Mélanges Charlier, Paris, Éditions de 
l’université et de l’enseignement moderne, 1981, 703. 
40 G. Dumont, Théorie de la procédure, in Association 
française pour la recherche en Droit administratif, Les 
procédures administratives, Paris, Dalloz, coll. Thèmes 
& commentaires, 2015, 10. 
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understanding of administrative decisions and 
makes it possible to contest them. Providing 
reasons is thus linked to accountability,41 
which reflects the need to give an explanation 
for the underlying logic of administrative 
decisions. The digitization of procedures has 
created a new way to produce administrative 
decisions based on the instructions 
incorporated into the software programing. 
“Part of the reasoning behind administrative 
decision-making is thus transformed into 
calculations”.42 In the light of the 
“reinvention”43 of administrative action, the 
obligation to give reasons is reinforced – even 
though the requirement for giving the reasons 
only applies to unfavourable individual 
decisions, it is systematically applied to all 
automated decisions – and transformed by the 
imposed exigence for source codes to be 
explicable.44 

Access to the source codes is not enough in 
itself to explain the way software function. It 
is necessary to rewrite, in an understandable 
language, the variables used by the software to 
determine the outcome (in other words, the 
decision). This explainability also confers 
added value to transparency, by transforming 
initial raw data to any administrative decision 
into something understandable. However, 
explainability of source codes and lines of 
written code come up against two major 
obstacles: digital illiteracy45 and the opaque 
nature of the source code. Understanding the 
source codes of the software used by public 
administrations is beyond the capability of the 
majority of the general public. Indeed, 15% of 
the French population are considered to be 

 
41 OCDE, Cadre d’action en matière de bonne 
gouvernance publique. Éléments fondamentaux pour le 
bon fonctionnement des administrations publiques, 21 
December 2021, 30-33. 
42 A.-L. Girard, Volonté et décision administrative 
algorithmique, in Association française pour la 
recherche en Droit Administratif, Le droit administratif 
au défi du numérique, Paris, Dalloz, coll. Thèmes & 
commentaires, 2020, 219. 
43 J. Chevallier, L’État en France. Entre déconstruction 
et réinvention, Paris, éd. Gallimard, coll. Le débat, 
2023, 96 pages. 
44 D. Merigoux, M. Alauzen, J. Banuls, L. Gesbert and 
E. Rolley, De la transparence à l’explicabilité 
automatisée des algorithmes : comprendre les obstacles 
informatiques, juridiques et organisationnels, INRIA, 
research report no. 9535, 2024, 68 pages : https://inri 
a.hal.science/hal-04391612v1/document.  
45 J. Burrell, How the machine ‘thinks’: Understanding 
opacity in machine learning algorithms, in Sage 
Journals, Big Data & Society, vol. 3, Issue 1, June 
2016. 

technically illiterate.46 Therefore, 
explainability of source codes has to be 
adapted to the level of technical competence 
of the general public. Its effective scope is 
further limited by opacity (or obfuscation), 
sometimes applied by software writers and is 
aimed at altering the understandability of the 
source code in order to protect any intellectual 
property. The effectiveness of access rights 
thus relies on converting the source codes into 
free format. 

2.2.2. Making the source code intelligible  

To make it possible to open up source 
code, the CADA early on specified that the 
corresponding provisions of the law for a 
digital Republic should be understood as 
providing individuals with the right to obtain 
additional explanations from the 
administration, detailing the processing rules 
implemented and their main characteristics, in 
addition to the option to access source codes, 
the understanding of which requires specific 
computer skills.47 This technical 
documentation contributes to software 
accountability. It can be made available on 
request by the same process as asking for 
access to administrative documents,48 on 
condition that it does not concern the 
confidentiality of deliberations or the security 
of the information systems.49 Public 
administrations can also achieve explainability 
through a voluntary approach. The Ministry 
for Higher Education and Research has 
published (at least part of) the source code for 
the Parcoursup platform (for handling higher 
education applications) with a guide 
describing the main calculations carried out 
within the platform. Explainability itself is the 

 
46 “15 % of the population suffers from technical 
illiteracy in 2021”, Insee Première, no. 1953, INSEE, 
26 June 2023. 
47 CADA, council no. 20155079, 19 November 2015, 
Secrétariat d’État chargé de la transition numérique et 
des communications électroniques. 
48 For example, the algorithm (source code) for the APB 
platform and related documentation (documents setting 
out the criteria that can be taken into account by this 
algorithm, documents intended for university 
administration detailing the operation of the APB 
platform, any document relating to the operation of the 
selection process used on the APB platform when the 
number of applications exceeds the capacity of an 
undergraduate course) are covered by the right of 
access: CADA, opinion no. 20161990, 23 June 2016, 
Institut national polytechnique de Toulouse. 
49 CADA, opinion no. 20180276, 19 April 2018, 
Ministère de l’économie, des finances et de la 
souveraineté industrielle et numérique. 
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object of a specific page on the platform 
code.gouv.fr (https://code.gouv.fr/fr/explica 
bilite), which describes the main software 
tools used in public administration for making 
administrative decisions, in order to explain 
how digital programs run towards their 
decisions. Amongst them is OpenFisca, which 
is a free and opensource tool widely used to 
convert law into code. Publishing the rules 
used in the models provides immediate 
transparency. The main means of explanation 
rely on simulators enabling users to 
understand the calculations used and 
underlying the administrative decision. The 
platform also presents Catala, which is a 
programming language designed to convert 
law into code. It sheds light on software-made 
administrative decisions, explaining each step 
of the calculation by referring back to the 
appropriate legal source. Explainability thus 
increasingly emerges as a principle of 
protection to ensure information rights by 
making intelligible the source codes, the 
software used and the resulting administrative 
decisions.  

Access to the source codes of the software 
used in public administration is linked to the 
domain of “system rights” essential to the 
digital age.50 It lays down both the right to 
know (knowledge of digital administration 
functions) and the right to understand 
(understanding of the lines of digital code on 
which administrative decisions are based). 

To fully understand the scope of access 
rights to source codes, it is also necessary to 
look at the relevant legal regime. 

3. The legal regime of access rights to the 
source codes of software used in public 
administration 

Access rights to the source codes is a 
response to the legal context as defined by the 
CRPA and specified by the CADA (3.1) and 
is partly based on the development of digital 
commons (3.2). 

3.1. The legal framework for access rights to 
source codes 

3.1.1. The conditions on which access rights 
to source codes can be applied 

Access rights to source codes are subject to 
conditions relating not only to those 
accountable to and holders of this right, but 

 
50 CNIL, annual report, 2017, 106. 

also to the conditions governing the 
admissibility of requests for communication 
and distribution. On one hand, some 
administrative documents are eligible for 
access rights, the source codes created within 
public administration in addition to those 
created by private bodies, whether or not they 
have a public service mission, which are then 
integrated by the administration as part of 
their public service work (CRPA, article L. 
300-2). The bodies responsible for 
communication and diffusion have to make 
the source codes available in a standard 
format that is easily reusable and workable in 
automated treatment systems (CRPA, article 
L. 300-4). Numerous persons hold 
information rights. Access rights are thus 
recognized as being for “all persons” based on 
objective grounds. A person requesting access 
does not need to justify their interest in the 
source code or the reason behind their request 
for access. “Simple curiosity is enough to 
invoke the law regardless of whether or not 
the request for information is carried out with 
contentious purposes”.5152 Public 
administrations, as major users of public data, 
also benefit from access rights. The law for a 
digital Republic now imposes on the State, 
local authorities and any person in public or 
private law involved in a public service 
mission, to communicate the administrative 
documents they hold to any other public 
administration who requests them. Strictly 
speaking, it is not so much access rights as 
data sharing. Nevertheless, by removing the 
obstacles preventing exchange of information 
between public administrations, the law 
enables the siloed system of information to be 
breached, encouraging the circulation of 
source codes moving from a stock approach to 
a flow approach. 

 
51 J.-B. Auby, Administration numérique et données 
publiques. Modalités et garantie de l’accès, in 
JurisClasseur, Fasc. 109-70.  
52 Access to certain source codes is subject to a 
derogation procedure. For example, the legislator 
wanted to derogate from article L. 311-1 of the CRPA, 
by limiting access to the source codes of the Parcoursup 
algorithm to applicants to information relating to the 
criteria and procedures for examining their application 
(CE, no. 427916, no. 427919, 12 June 2019, Université 
des Antilles). In addition, the source code of the 
automated processes used to operate the “Parcoursup” 
platform is exempt from the online publication 
obligation set out in article L312-1-3 of the CRPA, 
which necessarily excludes third parties from access 
rights to these documents (CADA, opinion no. 
20184400, 10 January 2019, Aix Marseille University). 
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On the other hand, a request to 

communicate or share source codes must 
respect certain conditions to be considered 
acceptable. It must be precise and refer to a 
completed source code. Public administrations 
are not bound to respond to requests that are 
too general in nature, or not specific enough. 
According to Book III of the CRPA, public 
administrations are not obliged to carry out 
research in response to a request, and access 
to source codes always takes place within 
technical and administrative limits (CRPA, 
article L. 311-9). An abusive request is one 
“whose purpose is to disrupt the proper 
functioning of the administration solicited, or 
which would have the effect of imposing on it 
a burden that is disproportionate to the means 
at its disposal”.53 In addition, communication 
rights only apply to completed documents. 
This restriction clause is to avoid the general 
public meddling in the official development of 
documents and to ensure confidentially during 
internal administrative discussions.54 Software 
is considered to be completed once it has been 
put to use in the framework of a public service 
mission and is in use by public-sector 
employees. Software does not necessarily 
need to be version 1.0 or to go beyond “alpha” 
or “beta” status to be considered completed.55 
Each version of a source code for the same 
computer program is seen as a completed 
administrative document and can be 
communicated in that state (CRPA, article L. 
312-1-1). However, if a source code goes 
through successive and temporary stages, it 
cannot be treated as a completed document in 
the context of its specific utilization. 

3.1.2. Limits to exercising access rights to 
source codes 

 Exercising access rights to source codes 
requires to meet a number of imperatives 
(CRPA, article L.311-5 and L. 311-6). 

Firstly, it must be reconciled with the 
computer security systems of the public 
administration. Communicating the source 
codes is a security factor. It potentially 
weakens the software via user feedback. 
Nevertheless, access rights to source codes 
must not allow exploitation of potential 

 
53 CE, 14 November 2018, no. 420055, Ministre de la 
culture; CE, 28 June 2024, no. 490743. 
54 CADA, opinion no. 20220816, 31 March 2022, 
Commission nationale des comptes de campagne et des 
financements politiques (CNCCFP). 
55 code.gouv.fr/guides/juridique.  

weaknesses in the computer system by 
providing access to parts of the code that 
specify the technicalities of general-security 
elements.56 In this way, the shortcomings of 
the Parcoursup application’s source code, 
whose access could have exposed its 
vulnerabilities, justified the refusal to 
communicate it.57 Effectiveness of access to 
source codes thus depends on the quality of 
public-administration software and 
information systems. 

Secondly, access rights to source codes and 
technical documentation relating to the 
software must take place under conditions that 
combine transparency of administrative action 
with the protection of legal secrets. Violations 
to research and to prevent breaches of any 
nature,58 to statistical secrets,59 secrecy during 
deliberations,60 and most commonly business 
secrets can be used as a justification for 
refusal to communicate source codes. For 
example, it is possible to fail to obtain access 
rights if the source code is protected by the 
secrecy of processes and know-how in which 
case communication of the code could cause 
commercial harm to the organization that 
developed it by revealing elements relating to 
the performance and software architecture of 
the information systems to third parties.61 In 
order not to reduce too drastically the scope of 
access rights to source codes, the president of 
the CADA specified that items falling under 
articles L. 311-5 and L. 311-6 must be 
interpreted strictly in order to “find a good 

 
56 CADA, opinion no. 20200496, 12 March 2020, 
Ministre de l’intérieur et des outre-mer; CADA, opinion 
no. 20193176, 16 January 2020, AFNIC; CADA, 
opinion no. 20213847, 13 January 2022, Parcoursup.  
57 Administrative Tribunal, Paris, 5th sect., 2th ch., 
2 November 2023, no. 2120895, Assoc. Ouvre-boîte. 
The Paris Administrative Tribunal’s ruling is contrary to 
the CADA’s opinion in favour of disclosure of source 
codes, subject to the deletion or disjunction of only 
those elements covered by the secrecy of information 
systems. (CADA, opinion no. 20213847, 13 January 
2022, ministère de l’Enseignement supérieur et de la 
recherche). See also the ministerial response to the 
parliamentary question (AN) no. 15157, of 13 February 
2024. - Vulnérabilités et manque de transparence de 
Parcoursup, JOAN 12 March 2024, 1884. 
58 CADA, opinion no. 20226179, 15 December 2022, 
CNAF. 
59 CADA, opinion no. 20191797, 16 January 2020, 
INSEE ; CADA, opinion no. 20226631, 12 January 
2023, Ministry of education and young people. 
60 CADA, opinion no. 20180276, 19 April 2018, 
Ministry of the Economy, Finance and Industrial and 
Digital Sovereignty. 
61 CADA, opinion no. 20221454, 23 June 2022, 
CNOUS.  
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balance between opening up and protecting 
source codes”.62 Further, where it is possible 
to mask or remove elements that should not be 
shared, the source code can be shared after 
deletion or disjunction of the elements 
concerned, so long as its overall nature 
remains unchanged. 

Lastly, access to source codes is impossible 
when the algorithm makes up part of a 
software that is protected by author rights 
(CRPA, article L.311-4). If a third party has 
intellectual property rights for the undisclosed 
source codes, public administrations can only 
share the codes after having received 
agreement from their author.63 If this third 
party does not give their agreement to sharing 
the code, it is down to the administration to 
prove that the source code is of a nature to 
merit refusal of access.64 This rule does not 
affect source codes whose author rights 
remain with the administration,65 and can thus 
be shared. 

3.2. The development of digital commons to 
encourage the opening up of source 
codes 

3.2.1. Definition of digital commons 

 Access rights to source codes are 
intricately linked to thinking around the 
development of digital commons in public 
administration. Pursuing a goal of general 
interest,66 commons overturn the classic legal 

 
62 B. Lasserre, La doctrine de la CADA tend ainsi 
progressivement à s’affiner pour trouver le juste 
équilibre entre ouverture et protection des codes 
sources et des algorithmes, in Semaine juridique 
Administrations et collectivités territoriales, n. 6, 
13 February 2023, act. 110. 
63 CE, 8 November 2017, no. 375704, Association 
spirituelle de l’église de scientologie celibrity centre 
(ASES-CC). 
64 CADA, opinion no. 20221454, 23 June 2022, 
CNOUS; CADA, council no. 20180226, 17 May 2018, 
Mairie d’Hallvin.  
65 Economic rights to software created by public-sector 
employees in the course of their work, or following 
received instructions, belong to the public-sector 
employer by devolution of the law (Intellectual Property 
Code, art. L. 113-9, art. L. 131-3-1), with the exception 
of employees (such as research staff in public-sector 
scientific and technological establishments) whose 
status prevents the automatic transfer of economic rights 
to the administration (CADA, opinion no. 20224541, 8 
September 2022, Neurocentre Magendie). 
66 D. Bourcier, Le bien commun ou le nouvel intérêt 
général, in Penser la science administrative dans la 
post-modernité, Mélanges en l’honneur du professeur 
Jacques Chevallier, Paris, Librairie générale de droit et 
de jurisprudence, 2013, 93-102. 

categories relating to property rights,67 since 
they can be the object of both private and 
collective utility. Following on from the work 
of Elinor Ostrom,68 the notion of a “bundle of 
rights” demonstrates that ownership can be 
expressed not only in terms of exclusive 
appropriation for the benefit of a single 
individual, but also be based on a set of 
sharing rules recognized by the members of a 
community. As non-rival and non-exclusive 
goods, commons can thus be defined as 
“groups of resources with shared access that 
are collectively directed by a governing 
structure that ensures the distribution of rights 
and obligations amongst those participating in 
the commons and aimed at a reasoned 
exploitation of the resource, enabling long-
term reproduction”.69 

For some people, digital commons 
“constitute one of the major forms of new 
commons”.70 Development of digital 
commons was supported by the free-software 
movement (created by Richard M. Stallman in 
1983), which campaigned for the promotion 
of free software.71 Copyright protects the 
source code of a program, counting it as a 
form of writing. It confers several attributes to 
the software creator: moral rights, 
reproduction rights, distribution rights, 
modification rights, representation rights and 
translation rights. However, for the followers 
of the free-software movement, software 
should not have any owner, given that it 
belongs to knowledge commons. Free 
software was conceived in this context “so 

 
67 J. Meersman, Contribution à 
une théorie juridique des biens communs, in Librairie 
générale de droit et de jurisprudence, Paris, coll. Thesis 
(Bibliothèque de droit public), 2024, 558 pages. 
68 E. Ostrom, Governing the commons: the evolutions of 
institutions for collective action, Cambridge, Cambridge 
University Press, 1990. Translated into French by E. 
Ostrom and L. Baechler, Gouvernance 
des biens communs. Pour une nouvelle approche des 
ressources naturelles, Paris, De Boeck supérieur, 2010. 
69 B. Coriat, Communs (approche économique), in M. 
Cornu, F. Orsi and J. Rochfeld (eds.), Dictionnaire des 
biens communs, Paris, PUF, coll. Dictionnaires 
Quadrige, 2017, 267-268. 
70 O. Weinstein, La place du travail dans les communs : 
quelques questions, in N. Alix, J.-L. Bancel, B. Coriat 
and F. Sultan (eds.), Vers une république des biens 
communs?, Paris, Éditions Les Liens qui libèrent, 2018, 
27 cited by A. Strowel, Les outils d’appropriation au 
service des communs numériques, in Mélanges en 
l’honneur de Michel Vivant, Penser le droit de la 
pensée, Paris, Dalloz, September 2020, 420. 
71 S. Broca and P. Eynaud, Biens communs et outils 
numériques : le cas des logiciels libres, in Juris 
associations, n. 501, 2014, 33. 
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that a resource, object of individual property, 
[would become] a common once it was shared 
under a free license”.72 Free software, as 
opposed to property software, is governed by 
a free license that gives users: freedom to use 
the program for uses of their choice; freedom 
to examine the code and modify it; freedom to 
redistribute copies of it; and freedom to share 
improvements. Access to the source code is a 
fundamental requirement for all this. 

3.2.2. Access rights to source codes and free 
software 

Reflections around digital commons are 
leading to major changes in public actions. 
Digital commons will encourage new means 
of intervention and legitimation by the State 
by contributing to improved software 
transparency. Access rights to source codes 
will thus be increased due to the use of free 
software by public administrations. The law 
for a Republic digital decree that all public 
data be opened up in standard format by 
default, notably source codes is underway. 
Thus, public administration has indirectly 
been put in the position of contributing to free 
software. In fact, open format makes it 
possible to reappropriate information as it 
removes all barriers to access. It makes access 
rights, and, where applicable, the reuse of 
source codes, effective, by guaranteeing 
interoperability between information systems 
and encouraging data cross-referencing. For 
this, public administrations share source codes 
using (depending on the constraints attached 
to the codes) either free licenses known as 
permissive ones (Apache License 2.0, 
CeCILL-B Free Software License Agreement) 
that authorize redistribution under another 
license, or licenses with reciprocal obligation 
(using the copyleft principle: GNU Affero 
General Public License v3.0 or later Mozilla 
Public License 2.0). The aim is to respond to 
the three main axes in the Republic digital law 
for the management of information systems: 
control, sustainability and independence.73 

 
72 M. Clément-Fontaine, Les communs numériques, in 
Mélanges en l’honneur du professeur Claude Lucas of 
Leyssac, Paris, LexisNexis, 2018, 163-172. 
73 Law No. 2016-1321 of 7 October 2016 for a digital 
Republic, art. 16: “The administrations mentioned in the 
first paragraph of article L. 300-2 of the code of 
relations between the public and the administration 
ensure that they preserve the control, sustainability and 
independence of their information systems. They 
encourage the use of free software and open formats 
when developing, purchasing or using all or part of 

Using free software encourages the opening 
up of source codes by default, and thus makes 
it more effective for public administration to 
respect IT and digital freedoms. 

Access to source codes is the main means 
of public software transparency. It is 
strengthening and renewing issues 
surrounding administrative transparency in the 
changed environment brought in by digitized 
administrative actions. It contributes to 
calming the fears of citizens regarding the 
way in which an administrative decision taken 
with the help of software may be opposed. It 
is also a decisive factor in improving the 
efficiency of administrative action, which is 
now collaborative (“administration 2.0”) and 
increasingly characterized by the use of 
machine-learning software (“administration 
3.0”). 

 

 
these information systems”.  


