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1. Introduction

In 2011, The Wall Street Journal article
titled “Software is eating the world” pointed
out that software would have a pervasive
influence on our lives.! Governments and their
public administration are not immune to this
deployment of software enabling them to
carry out their public missions.? Software has

been part of the e-government initiatives that
began gaining momentum in the 1990s with
the emergence of the Internet? In legal

Available at: www.oed.com/dictionary/softwaren?tab=m
eaning_and_use&tl=true#21971545 accessed 15
September 2024. Software is often defined in contrast
with hardware related to the physical infrastructure (a
screen, a processor...). Unlike hardware - the physical
components of a computer - software is intangible,
composed of sets of instructions or algorithms that
enable computers to perform specific functions. It is

“ Article submitted to double-blind peer review.

1 M. Andreessen, Why Software Is Eating The World, in
The Wall Street Journal, 20 August 2011. Available at:
https://www.wsj.com/articles/SB100014240531119038
0904576512250915629460.

2 For this paper, we will rely on the common
understanding of software. According to the Oxford
English Dictionary software is ‘the collection of
programs essential to the operation of a particular
computer system, typically (in early use) being provided
by the manufacturer’ or as ‘Programs designed to enable
a computer to perform a particular task or series of
tasks’. Oxford English Dictionary, Software.

then understood as the set of algorithms that allow the
computer to perform certain tasks. See L.M. Possati,
Towards a hermeneutic definition of software, in
Humanities and Social Sciences Communications, 7,
2020, 1-11. It is worth noting that software is more than
just code and algorithms, as L. Possati puts it: ‘Software
is more powerful than hardware because of its ubiquity.
The same software can run on several different
machines, devices, and platforms’, 2.

8 A. Gronlund, Ten Years of E-Government: The ‘End of
History’ and New Beginning, in M.A. Wimmer, J.L.
Chappelet, M. Janssen and H.J. Scholl (eds.) Electronic
Government, Berlin, Heidelberg, Springer, 2010.
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scholarship, software focused on intellectual
property and private law scholars, often
examining technology’s implications through
the lens of patent cases and contract clauses.*
Less attention has been paid to the legal
implications of the use of such a technology
by public administration and its consequences
inside the organisation and for citizens.

As part of the material resources
(integrated into the IT infrastructure), software
is an essential element in the performance of
public tasks, whether in a purely material form
— filing — or in the preparation of legal and
non-legal documents. In this respect, the
enhancement of their capabilities through Al
technologies and their integration into a more
complex IT architecture — such as the cloud —
make them increasingly important tools for
strengthening administrative rationality and
efficiency. In this context, what are the
administrative-law issues the deployment and
use of Al-empowered software raise? What
legal issues, other than those related to public
procurement or intellectual property rights, do
public authorities need to address?

In this paper, we propose to explore the
legal issues surrounding the deployment and
use of Al-powered software. We will focus on
the deployment and use of the DeepL software
in the Swiss Federal Administration. The
specific deployment and use of Al translation
software in multilingual public administration
will serve as a single case study to reveal what
is truly happening, offering detailed empirical
insights. In this regard, the analysis will reveal
the ‘data prism’ the Swiss federal
administration adopted.®> In this context, the
selection of the case is of paramount
importance.® The development of technologies

4 AJ. Lopata, State-by-state comparison of the
definition of custom software, in Journal of State
Taxation, 21, 2002, 1-19; M. Avram, Software Legal
Protection: Shaping the EU Software Patent,
Amsterdam Law Forum, 6, 2014, 20; L. Determann,
What happens in the cloud: software as a service and
copyrights, in Berkeley Technology Law Journal, 29,
2014, 1095-1130; P. Ohm and B. Reid, Regulating
Software When Everything Has Software, in George
Washington Law Review, 84, 2016, 1672-1692.

® We use the term data in a broad sense, reflecting the
terminological evolution from public information to the
data that has taken place as part of the European
regulation on public data. See C. Valli Buttow and S.
Weerts, Public sector information in the European
Union policy: The misbalance between economy and
individuals, in Big Data and Society, vol. 9, Issue 2,
2022,

 For a more detailed account on single-case study in
public legal scholarship see A. Pastor y Camarasa,
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based on natural language — which are part of
the Al technologies field — has led to the
development of automatic translation
software. Such translation tools are likely to
play a critical role in supporting the country’s
language policies, reducing the substantial
costs and complexities associated with
managing communications in a multilingual
state. In this context, Switzerland presents a
unique case study due to its multilingualism
and the complex legal regime that regulates
linguistic practices in public administration.

This study’s contribution is twofold. From
an administrative-law perspective, it shows
that beyond issues of public procurement and
intellectual property, administrative-law issues
emerge with the use of software, especially
from the point of view of data protection and
public information. Working as a negative of a
photo, it will offer insights into the legal
issues associated with translation software, a
topic that could be relevant for other states
with significant linguistic diversity, such as
Belgium, Canada, India, and South Africa.
From a regulation studies perspective, it offers
insights ~ for  scholars interested in
administrative law, for it traces the process of
regulating automatic translation tools and
sheds light on the integrative nature of
bottom-up  and  top-down  regulatory
approaches to regulating digital tools.
Furthermore, no generalisation can be made
on the basis of one case study. It can,
however, draw the line for other empirical
case studies and help confirm or refute the
main administrative-law issues pertaining to
the deployment and use of software in the
context of the digital transformation of public
administration.

We  begin by outlining general
considerations regarding the three key
elements at the core of this case study:
multilingualism, software, and the emergence
of software translations (2). Before conducting
the in-depth analysis of the DeepL case, (4)
we highlight key regulatory moments that
characterise the integration of technological
tools in the organisation and process of the
Swiss federal administration (3). Finally, in
the conclusion, we will summarise and discuss
the elements that we have highlighted as well
as those that are missing, thereby drawing up

Demystifying How Constitutions Are Made: External
Actors’ Modes of Actions In The 2014 Tunisian
Constitution, in Michigan Journal of Law and Society,
1, 2022, 52-107.
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a list of legal issues that deserve to be
examined in other case studies and which may
give rise to other administrative-law studies

().

2. Translation software at the convergence of
uses of languages and software in public
administration

In this section, we first describe translation
activities in  the context of public
administration (2.1), the general framework
regarding the use of software in public
administration, (2.2), and finally the
possibilities of software translation (2.3).

2.1. Translation component in
diversity

Like any person, public administrations
communicate through the wuse of their
language. Their communication typically
occurs through written documents or verbal
exchanges. Depending on their constitutional
framework, administrations can also be
obliged to use several languages (official
languages). In this case, each version can be
considered legally equivalent. It then
expresses the principle of equality between
speakers, who generally share the same
citizenship.’ Regarding written
communication, documents — such as
preparatory legislative texts, legal acts, policy
documents, and all general information — must
be issued in all linguistic versions. Still,
sometimes, they are edited in a limited
number of languages due to constraints in
technical or financial resources. This linguistic
inclusivity also has a democratic purpose,
ensuring that all citizens benefit from equal
access to public information and guaranteeing
political participation (principle of
transparency).?  However, beyond the
fundamental issues of equality and democracy
in liberal democracies, people working inside
the administration have often a native
language or a preferred language. In such a
context, the question of translation inevitably
arises, whether for communicating with one’s
office neighbour or a citizen. Translation
activity  therefore  entails  transposing
information issued in one source language into
another language (the target language). Civil
servants then have to proceed personally, call

linguistic

"'S. Weerts, La langue de [’Etat, Bruxelles, Bruylant,
2015.
8 1hid.
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their colleagues’ translators, or even mandate
private translation services. Public
administration tasks also sometimes require
direct communication between people. In this
context, civil servants and the services will
need to be multilingual.

Translation is not just a matter for
administrations, which are bound by
administrative law on the use of official
languages. It is also likely to arise in cases in
which there is only one official language, but
an allophone person comes into contact with
the state. In this situation, other legal rules
may also impose a certain duty on the
authorities to act. For example, in judicial
matters, other languages used in judiciary
procedures may be required  under
international human rights law (e.g., Art. 5(2)
and 6(3)(a)(e) ECHR). The principle of
proportionality may also constitute a rule that
requires a certain amount of translation on the
part of the administration. When a public
administration is facing a person who does not
know the official language, it could also
justify some flexibility in using a language
both parties understand, considering that the
general aim of the public administration is to
ensure the respect of the law or the delivery of
services in a manner that also serves the
people’s interest.’ It can be also a political
choice to encourage the administration to
publish public information in non-official
languages, such as the desire to position the
authority in international relations.®

This brief overview shows that translation
activities in public administration can arise
from the legal framework — in the case of
legal recognition of several official languages
— but also be guided by political choice — in
the case of the use of a non-official language.
It can concern written and oral communication
in a general or face-to-face context.
Consequently, in the current context of
migratory flows and international exchanges,
translation as a human action must be seen as

® S. Ranchordas, Empathy in the digital administrative
state, in Duke Law Journal, 71, 2021, 1341-1389.

0 Administrative practices show that when an
administrative authority wishes to play a pioneering role
in developing specific rules of law, they use English.
For example, on the site of the French Commission on
Information Technology and Liberties, one can find
annual reports translated as well as certain publications.
Another example is some press releases of the German
Constitutional Court that are available in English.
available at: www.bundesverfassungsgericht.de/EN/Pres
se/Pressemitteilungen/pressemitteilungen_node.html.
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inherent to the administration’s
requiring human or material resources.

activity,

2.2. Software as a means for pursuing
administrative tasks

From an administrative-law perspective,
software is a material element that enables
public tasks to be carried out in the same way
as chairs or pencils. Its acquisition,
development, or use does not require a
specific legal basis as long as it is intended to
perform a task that falls within the remit of the
public authority and has no impact outside the
administration.'*  Depending on  these
functions, software can help the public
administration carry out material acts (for
example, filing a document) or produce legal
acts (help in drafting legislation or
administrative decisions).** In political and
legal systems that adhere to the rule of law,
the principle of legality also means that use of
this instrument must comply with the legal
rules in force.’* Nevertheless, in certain
circumstances, a specific legal basis can be
necessary.

A few examples show that understanding
software only as a material means for
pursuing administrative tasks is sometimes
limited. In the case of software developed in-
house, there are questions of intellectual
property, and the propriety right is generally
granted to the administration that employs the
developers. However, if the administration
wishes to open the code for the public (open-
source approach), the question of the legal
basis for offering a service accessible outside
the administration may then arise because

1T, Tanquerel, Manuel de droit administrative, Zirich,
Schulthess 2018; S. Weerts, Generative Al in Public
Administration in the Light of Regulatory Awakening in
the US and EU, in Cambridge Forum on Al: Law and
Governance, forthcoming.

12 This distinction between the different actions carried
out by the administration is based on the classic
distinction in law between legal acts and non-legal acts
of the administration and inspired by Alexandre
Flueckiger’s work on lawmaking. With regard to legal
acts, European administrations are generally described
as implementing the law through the adoption of
decisions It also plays an important role in the
preparation of legislative texts, and even in the adoption
of rules of law when it has been delegated the power to
legislate. From the point of view of material acts, the
administration may take material acts as such, but it
may also adopt informational acts. See notably A.
Fluckiger, Refaire la loi, Berne, Stampfli, 2019.

18 G. Napolitano, The Rule of Law, in P. Cane (ed.) The
Oxford Handbook of Comparative Administrative Law,
Oxford, Oxford University Press, 2020.
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such a measure could be seen as a distortion
of the free market. In the case of the
acquisition  of  closed-source  software
commercialised by private entities, public
administration will have to respect public
procurement, but if the software contains a
language model, questions will arise regarding
the data legal regime used for training and
weighting of the model. If the administration
uses a public cloud (software-as-a-service),
legal issues will arise regarding data
protection. From a technical point of view, the
data are no longer processed within the
administration but rather at the service
provider’s premises. In this type of system,
the data cannot be encrypted because the
supplier needs access to the data to provide
the service. This situation raises major legal
issues in terms of data protection and
information security.'*

The above examples show that the use of
software raises several issues that go beyond
the  public-procurement  issues.  These
questions relate to computing but also to
economic  issues. Finally, because Al
technologies provide software with enhanced
capabilities, they may play a more important
role in the performance of public tasks,
opening the way to new issues, such as
transparency, the motivation of administrative
decisions, and the principle of legitimate
expectations.

2.3. Al-powered translation software as a
solution for multilingual administrative
tasks

Advances in Al technologies have enabled
the distribution of software capable of
assisting in or performing increasingly
sophisticated tasks. In the field of translation,
the idea of automating the translation process
has attracted computer researchers’ interest
for several decades. In 1954, The New York
Times reported an experiment with a machine
capable of translating a text into another
language.’®  Machine  translation  has
undergone many technical advancements
since its emergence. It was first based on
rules-based machine translation. These early
machines produced disappointing results

145, Métille, L utilisation de l'informatique en nuage
par 'administration publique, in AJP/PJA, n. 6, 2019,
610.
5 R. Plumb, Russian is Turned into English By a Fast
Electronic Translator, in New York Times, 8 January
1954,
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because the rules used did not always work in
all languages and therefore required a lot of
resources. A second automated translation
system based on statistics was then developed
(data-driven machine translation). In this case,
translations are produced based on an analysis
of texts that have already been translated.
These systems use statistical algorithms to
simultaneously analyse the same texts written
in two or more languages. The quality of the
translation and the number of translated texts
available increase the system’s quality.
However, it requires considerable investment
to guarantee the quality of the input, and
regarding the output, it cannot translate new
concepts or integrate a new context. The third
stage in the development of machine
translation is neural machine translation
(NMT). These systems, built based on neural
networks, can learn by themselves from the
data provided (deep learning). They also have
limitations due to the quality of the data on
which they are trained.'®

Today, NMT offers new perspectives on
translation services for addressing linguistic
diversity and improving communication.
Automatic translation resorted either to in-
house developed solutions — often based on
open-source software — or to private
companies. For example, In India, the
government developed Bhashini, supporting
translation in more than 22 languages and
tailored for the country’s multilingual
landscape.!” In the European Union, the
European Commission’s eTranslation is an
NMT available for staff working for EU
institutions or agencies.'®* Some European
Union member states, such as Spain, have
developed their own Al-powered platform to
support their public sector’s multilingual
needs.®  Conversely, the  Australian

% M. Imelli, Prestations linguistiques de la
Confédération : faire ou faire faire ?, in Cahier de
[’IDHEAP, n. 309, 2019, 9-10.

1 Indian Ministry of Electronics and Information
Technology, Bhashini,  available at: https:
/Ibhashini.gov.in/; Bhashini: Everything you need to
know about Al language translation tool, in Business
Standards, 18 December 2023, available at:
www.business-standard.com/technology/tech-news/bha
shini-everything-you-need-to-know-about-ai-language-
translation-tool-123121800769_1.html.

18 European Commission, E-Translation: The European
Commission’s Machine Translation System. Available
at: https://commission.europa.eu/resources-partners/etra
nslation_en.

1 Gobierno de Espana, Plata — Plataforma de
Traduccion Automatica. Available at: https://admin
istracionelectronica.gob.es/ctt/plata/infoadicional.
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government resorted to Google Translate to
contact diverse communities regarding
COVID-19 communications.”> Meanwhile, the
Canadian government adopted Microsoft
Translator to support the promotion of
Indigenous languages.?*

After having outlined general
considerations  regarding  multilingualism;
software; and the emergence of new
technologies, such as NMT, in the next
section, we will clarify the Swiss context.

3. The Swiss context regarding translation
and digitalisation in public administration

In this section, we dive into the Swiss legal
context regarding the legal obligations
incumbent on the administration in terms of
translation (3.1) and the legal framework
surrounding software deployment in the Swiss
federal administration (3.2).

3.1. Legal obligations related to the use of
languages in the federal administration

Switzerland’s linguistic diversity and its
challenges in terms of national cohesion,
freedom, and equality between individuals
have justified a gradual response in
constitutional law and administrative law
depending on languages’ and speakers’ legal
status. Firstly, Swiss constitutional law
recognises four national languages, three
official languages and one semi-official
language.?? The language the authorities use is
governed by the full status of official
languages of German, French, and Italian as
well as laws and ordinances regarding
language and publications.?® The

2 3. Dalzell, Federal Government used Google
Translate for COVID-19 messaging aimed at
multicultural communities, in ABC News, 18 November
2020. Awvailable at: www.abc.net.au/news/2020-11-
19/government-used-google-translate-for-nonsensical-c
ovid-19-tweet/12897200.

2L Microsoft, Government of Nunavut promotes
Indigenous languages with groundbreaking Microsoft
machine translation, 26 September 2022, available at:
https://ms-f1-sites-02-we.azurewebsites.net/en-us/story/
1548201405354496852-government-of-nunavut-azure-
cognitive-services.

22 “Article 4 and Article 70 par. 1, Swiss Federal
Constitution (Cst.; RS 101).

2 Article 70 par. 1 Cst.; Article 5, Federal law on
National Languages and Understandingbetween the
linguistic communities (LLC; RS 441.1); see notably S.
Weerts, Art. 4, in V. Martenet and J. Dubey (eds.)
Commentaire romand sur la constitution fédérale,
Helbing Lichtenhahn Verlag, Basel 2021; see also B.
Waldmann, E.M. Belser and A. Epiney (eds.) Basler
Kommentar — Bundesverfassung, Helbing Lichtenhahn
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constitutional and legal framework applies to
the centralised and decentralised
administrative services but also to the federal
parliament’s and the federal courts’
administrative services. It guarantees that
anyone addressing the federal authorities ma
do so in the official language of their choice.*
The federal authorities must respond in the
language the individual chooses except if they
agree to use another language.”® In direct
communications between the administration
and individuals, the authorities must also repl2y
in Romansh if this language is used.”®
Secondly, although sign language is not
enshrined in the Federal Constitution, the
Disability Discrimination Act requires the
authorities to guarantee access to important
information in sign language and to cover the
costs of interpretation in relation with the
administration.?”  Moreover, the  Swiss
economy and science have a strong
international dimension. For these reasons, the
authorities sometimes use English.?® Finally, if
the person does not speak one of the official
languages, the federal authorities must use, as
far as possible, a language that the person
understands.?®

The legal rules governing the use of
languages are not limited to relations between
the state and its citizens. They also benefit
those who are elected and those who work in
the administration. The freedom of language
is guaranteed for federal parliamentarians,
who may also express themselves in the
language of their choice during deliberations
in committees and plenary assemblies.*
Subject to specific reasons, civil servants also
have the right to work in the official language
of their choice.*!

From an organisational perspective, and

Verlag, Basel 2015.

24 S, Weerts, id.

% Article 6 par. 2 LLC.

% Romansh has a special status called semi-official
language. Romansh speakers have the right to interact
with the authorities in Romansh, but the authorities are
not obliged to publish all information in Romansh
gArticle 5LLC).

T Article 14 par. 1, Federal Law on the elimination of
inequalities affecting people with disabilities (LHand,;
RS 151.3).

2 The interpellations submitted to Parliament illustrate
the variety of areas in which the use of English by
public organisations is questioned. Examples include
the promotion of Swiss tourism and the use of English
at federal universities.

2 Article 6 par. 5 LLC.

%0 Article 8 par. 1 LLC.

31 Article 9 LLC.
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regarding written documents, it means that all
legislative acts published in the official
journal must also be available simultaneously
in the three languages, except for specific
provisions in the Official Publications Act.*?
Preparatory documents, such as government
reports accompanying draft legislation,
parliamentary committee reports, and draft
laws by the government or by members of
parliament, must be available in German,
French, and Italian.®* In terms of general
communication of public information,
websites and all kinds of texts diffused by
various administrative units must also be
available in the four official languages.®
Information of major importance must also be
published in Romansh.*® In such a legal
context, translation must be considered an
essential activity for public administration,
which must be able to guarantee multilingual
communication.

Discretion and  the
proportionality can also guide public
authorities’  translation  activity.  These
principles may have a positive or negative
impact on translation activity. In this regard,
the National Languages Act states that the
federal administration can translate important
information into English, underlying the
marge of appreciation of the administration.*
For example, the Swiss Code Civil and the
Swiss Constitution are available in English. In
the context of people with disabilities, the
federal administration must also put in place
all the means to ensure equal opportunities in
public employment of people with or without
disabilities.®

This presentation of the legal framework
for languages in Switzerland shows that there
are a considerable number of situations in
which the federal administration must operate
in one or more specific languages that are not
necessarily the public servant’s language(s).
Translation activities appear then as activities
inherent to the Swiss Federal Administration.
In this context, while not losing sight of the
fact that there are also negative effects,
advances in automatic translation can help the

principle  of

%2 Article 10 LLC.

3 Article 8al 2 LLC.

3 Article 12 LLC.

% Article 11 LLC.

% Article 14 par. 4, Federal Act on the Compilations of
Federal law and the Federal Gazette (LPubl, RS
170.512).

37 Article 13 LHand.
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authorities respond more effectively to these
obligations to communicate in several
languages. Translation software can therefore
be seen as a means of strengthening equality
between citizens by improving accessibility to
public documents and to public officials.

3.2. The emergence of legal issues regarding
the deployment and use of software in
the Swiss federal administration

In Swiss law, software is considered a
work in the sense of an intellectual creation.®
From the point of view of state organisation, it
is legally defined as part of the IT
infrastructure.®  This  IT  infrastructure
perspective has its origins in the information
systems programme installation projects of the
1970s.% In the 1990s, computerisation
accelerated the deployment of software,
influenced by global technological shifts and
the increasing availability of broadband
internet.**

Since the 2010s, with the improvement of

information  technologies, the  Swiss
government prepared several legislative
proposals to adopt the legal framework

emphasising the importance of data security
and protection. In this regard, the Swiss
Parliament adopted in 2020 a new law on the
protection of personal data.*? It also approved
the same year the law on the security of the
Confederation’s information.*® The latter

% Article 2 par. 3 Federal Law on Copyright and
Related rights (CoPa, RS 231.1); see A. Anderson, Le
logiciel en tant qu’objet du droit, in J.P. Dunand, A.S.
Dupont and P. Mahon (eds.) Le droit face a la
révolution 4.0, Zurich, Schulthess, 2018, 8.

% Electronic infrastructure is defined as including ‘all
stationary or mobile installations and devices capable of
recording personal data and legal entities’, including
software (Article 57, Government and Administration
Act — GAOA 172.010).

40 Several programs referring to computing (using the
keyword ‘informatique”) can be found in the document.
Swiss Confederation, Exposé des motifs afférent au
budget financier de la Confédération suisse pour
I’année 1978. Available at : www.amtsdruckschriften.b
ar.admin.ch/viewOrigDoc/90000028.pdf?I1D=90000028.
41 T. Mettler, Transformation digitale, in N. Soguel, P.
Bundi, T. Mettler and S. Weerts (eds.), Comprendre et
concevoir [’administration publigue. Le modéle
IDHEAP, Lausanne, EPFL Press, 2023, 203-213.

42 Federal Law on Data Protection (LPD, RS 235.1);
Ordinance on Data Protection (OPD, RS 235.11).

4 Federal Law on Information Security within the
Confederation (LSI). The project was initiated in 2012
and aimed to create a uniform legal basis for the
management and organisation of information security
within the Confederation. Among other things, the bill
covers the classification of information, IT security,
security checks on individuals, and security procedures

2024 Erdal, Volume 5, Issue 2

protects sensitive activities, including the
processing of information classified as
‘confidential’ or ‘secret’, in their electronic or
paper version.** In the same period, the
government adopted a new organisational
structure for managing IT infrastructure.*® The
federal law on the use of electronic means for
public tasks of public administration, adopted
by the Parliament on 17 March 2023,
imposes a paradigm shift by requiring the
primary use of electronic means (digital first)
but with some limits, which are such use is
possible and judicious, respect for the
principle of sustainability, guarantee of equal
access to public services for the entire
population, and taking into account the risks
to data protection, information security, data,
and services.*’

More recently, the advancement in Al
technologies paved the way for a next
generation of software able to contribute to
the preparation or decision process in the
context of information activities, decision-
making, or the preparation of legislative
projects.*® For instance, if the library of the
Swiss Federal Parliament can use a piece of
software to classify legislation, another one
can be deployed to allocate where refugees
will be resettled.”® In this regard, depending

for companies. In the preliminary report of the
legislative proposal, the administration pointed out
different security problems with software. One could be
the result of incorrectly configured software, another
one is related to the acquisition of software outside the
administration (See notably Swiss Confederation, Projet
de loi fédeérale sur la sécurité de [’information —
Rapport explicatif, 12 and 48, available at:
www.fedlex.admin.ch/filestore/fedlex.data.admin.ch/eli/
dl/proj/6012/115/cons_1/doc_2/fr/pdf-a/fedlex-data-ad
min-ch-eli-dl-proj-6012-115-cons_1-doc_2-fr-pdf-a.pdf.
4 Swiss Confederation, Message du conseil fédéral
concernant la lois sur la sécurité de ['information du 22
février 2017, 2786. Available at: www.fedlex
.admin.ch/eli/fga/2017/647/fr.

4 Ordinance on the coordination of the digital
transofmration and IT Governance in the Federal
administration (OTNI, RS 172.010.58); see T. Mettler,
The road to digital and smart government in
Switzerland, in A. Ladner, N. Soguel, Y. Emery, S.
Weerts and S. Nahrath (eds.), Swiss public
administration: making the state work successfully,
Palgrave Macmillan, 2019, 175-186; J.R. Gil-Garcia, N.
Helbig and A. Ojo, Being smart: Emerging technologies
and innovation in the public sector, in Government
Information Quarterly, 31, 2014, 11-18.

46 Federal law on the use of electronic means for the
performance of official duties (LMETA, RS 172.019).

47 Article 3, LMETA.

48 S, Weerts, n.10.

4 Immigration Policy Lab, Switzerland Launches
Program to Test IPL Algorithm for Refugees
Integration.  Available at:  https://immigrationlab
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on the use case, software’s impact in terms of
legal risks will vary. However, Swiss law does
not contain specific legal provisions. The
federal government only published in 2020 a
set of Guidelines on Artificial Intelligence for
the Confederation. These guidelines provide
little concrete guidance; rather, they remind
the administration of the Swiss Constitution
and the protection of human rights enshrined
in the European Convention of Human Rights
as a legal basis. It then includes a set of seven
quite vague guidelines guiding the use of Al
technologies for the Confederation including
‘putting people first’, ‘regulatory conditions
for the development and application of Al’,
‘transparency, traceability and explainability’,
and ‘accountability’.

4. The case of deployment and use of DeepL
in the Swiss federal public administration

Having presented the general context in
terms of administrative translation and
software and highlighted the legal framework
relating to these two dimensions in the Swiss
case, in this section, we intend to examine the
case of the acquisition and use of DeeplL.
Based on parliamentary, public procurement
and administrative documents, the analysis
will confirm the data prism highlighted in the
previous section. Moreover, adopting a
chronological perspective, it illustrates the
regulatory evolution from an unregulated
situation (4.1.) to the regulatory framing of
use (4.3) through the public procurement and
user licence contract (4.2).

4.1. Translating with  DeepL in an
unregulated administrative context

Considering  Switzerland’s multilingual
context and in the context of efficiency, the
federal administration saw the utility of
managing translation demands using digital
tools. In this regard, several parliamentary
questions highlighted the cost of translations
for the administration as well as the
predominance of English in contrast with
other national languages.>® Another worry is

.0rg/2018/05/26/switzerland-launches-program-test-ai-r
efugee-integration.

%0 Hearing before the Conseil national, Mandats de
traduction de [’administration fédérale.  Tarifs
minimaux (30 September 2016), 16.3844, 2; Hearing
before the Conseil national, L’anglais — une nouvelle
langue nationale? Capacités de traduction a linterne
des services de la Confédération, 28 November 2022,
22.4284.
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the issue of sovereignty, with which the
administration delegates translation to foreign
translators.>! In a response to a parliamentary
question dated 17 March 2022 about what
software using Al technologies the state uses,
the government noted that it had “been usin
an Al-based translation tool for over a year”.
It also noted that only a few Al programs are
operational, citing DeepL as an example.*
However, such use of automatic translation by
the Swiss Federal administration raised other
concerns. A parliamentary question dated
December 2023 enquired about the
endangering of the office of translators. In
response to the question regarding the share of
work where Al translation tools are used, the
Confederation answered that there were no
official statistics and that the linguistic
department of the federal administration is
free to ‘choose the most appropriate support
tool’.>* It added that a professional translator
revises all documents.®® The confederation
also noted that ‘revision of texts that may have
been pre-translated by the language services
using translation assistance, automatic
translation or artificial intelligence tools is
therefore carried out b%/ the services of the
federal administration’.’

The parliamentary responses highlight the
practice of outsourcing certain translation
services, especially when translation into

%1 Hearing before the Conseil national, Attribution des
mandats de traduction en Suisse, 28 September 2022,
22,4052, 2; Hearing before the Conseil national,
Attribution des mandats de traduction en Suisse, 28
September 2022, 22.4051, 2. Hearing before the Conseil
national, Attribution des mandats de traduction en
Suisse, 28 September 2022, 22.4050, 2.

52 Hearing before the Conseil national, Quels sont les
processus de [’Etat soutenus par [intelligence
artificielle?, 17 March 2021, 21.3206, 2.

58 DeepL was founded in 2017 in Cologne, Germany,
initially emerging from the translation tool Linguee,
where it was trained on Linguee’s existing dataset. Its
technology relies on neural networks. Initially, it offered
translation between English, German, French, Spanish,
Italian, Polish and Dutch and now covers 33
languages,DeepL, Company profile.Available at:
https://static.deepl.com/files/press/companyProfile_EN.

df.
b Hearing before the Conseil des Etats, Traduction au
sein de I’administration fédérale. Mise en danger d’un
métier par sousenchére salariale et recours a
Uintelligence artificielle, 22 December 2023, 23.4489,
3

% 1bid.

% 1d., n. 53: “The revision of texts that may have been
pre-translated by the language services using translation
assistance, machine translation or artificial intelligence
tools is therefore carried out by the services of the
federal administration”.
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English is required. They also show the use of
private software without indicating whether
this use was compliant with the current legal
framework — for example, a service provision
contract. However, this situation of legal
uncertainty will change with the launch of a
public contract to provide the federal
administration with a specific version of the
automatic translation tool for its translation
activities.

4.2. Acquiring DeepL for the public and
administrative authorities

In July 2023, the Swiss Federal
Chancellery initiated a public procurement
process to acquire an automatic translation
tool for the Swiss Confederation. °’

The procurement document detailed 13
criteria for bidders. These criteria can be
sorted into the following categories: economic
and financial capacity (1), experience and
references (2), human resources capacity and
communication and management (4), legal
compliance (2), and security and data
protection (3). They also specify the future
contract’s scope of application. It will bind the
state and the software company for a long
period, from February 2024 to December
2035.% The services that will be able to use
the machine translation tool will not only be
the central federal administration but also the
federal courts and parliamentary services. The
procurement document listed technical, legal,
and security criteria. Concerning the technical
aspects, the call indicates three elements that
are particularly important from the point of
view of the software’s operation. It seeks ‘a
solution of standardised automatic translation
usable without having to be trained with the
data from the requesting service’.”® The
automatic translation tool must be hosted
externally by the tenderer ‘in the form of
software as a service (SaaS)’.%° It also notes

5" In the Swiss political system, the Federal Chancellery
bears responsibility for the affairs of the Federal
Council. It thus constitutes the central body of the
federal administration, assuming the role of
coordinating the work of government ministers and
planning their meetings. The Federal Chancellery is not
hierarchically superior to the other departments;
however, it is the most central body in government
activity and serves as a coordinating entity between the
activities of the other departments.
%8 Simap, Appel d’offie . 1D du projet 2610151, N° de la
publication 1349223. Available at: https://old.simap.ch/
g;att))fé)rms/COMMON/search/searchresuItDetaiI.jsf.
Ibid.
% Ibid.
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that the tool must be integrated seamlessly
into the administration’s existing applications,
including GEVER, the Confederation’s
electronic management system. Concerning
legal compliance, the public procurement
required compliance with the General Data
Protection Regulation and required the servers
to be located in a country that offers adequate
data protection per Swiss law.®* In terms of
security, it noted that data centres have to be
ISO 27001-certified or have an equivalent
information security management system.52
Interestingly, the languages accepted for the
offer were German, English, French, and
Italian whereas German was the language of
the procedure.

The Swiss Confederation contract was
awarded to DeepL SE, a German operator
based in Cologne. The award was based on
several criteria, including translation quality
(40%) and service quality (30%).%° The
contract was concluded in February 2024
between the Federal Chancellery and DeepL.%*
It is a framework contract, meaning that its
primary objective is to establish the general
conditions for cooperation between the Swiss
government and the company. This
framework contract is intended to serve as a
basis for discussion and cooperation for future
contracts with the company for the provision
of more specific services. At the time of
signing, it stipulates that it is not feasible to
fully define the scope of these prospective
contracts and services, which will be defined
and implemented at a later stage. Moreover,
the framework agreement does not constitute a
future commitment to conclude a contract.
Both parties are at liberty to reject the terms of
a future contract.

The contract analysis shows the
implementation process for giving access to

61 Simap, id., n.57.

82 1hid.

8 Simap, Adjudication, ID du projet 261051, N° de la
publication 1382769, available at : https://old.simap.ch/
shabforms/COMMON/search/searchresultDetail.jsf; See
also Swiss Confederation, La Chancellerie fédérale
acquiert le systeme de traduction automatique DeepL
Pro pour ['administration fédérale, available at:
www.admin.ch/gov/fr/accueil/documentation/communiq
ues.msg-id-99327.html.

8 The contract states that as it is concluded with the
Federal Chancellery, which is a public body, the
contract may be made public upon request under the
Swiss Transparency Act. DeepL has been informed and
agrees that the information contained in the contract
may be made public. In this regard, the authors used
their right to information to get access to the contract.
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the software. DeepL is first obliged to provide
training to administrators in the federal
administration.  These  individuals are
responsible for acting as contact persons in the
administration regarding the use of the
software’s functions, the authorisation of
software users, and the provision of basic
technical support. This training is to take place
over six months, commencing on the date of
conclusion of the contract (February 2024)
and concluding in June 2024. Secondly, the
company is obliged to implement the licence
agreement and to provide assistance to the
government in this regard from June 2024 to
December 2025. During this period, it is
incumbent upon DeepL to activate the licence
that allows the federal administration to utilise
the translation software. The contract
stipulates that users of the software must be
able to utilise it without any restrictions on the
quantity of text and without any limitations on
the number of downloads of documents to be
translated (flat-rate licence). The
aforementioned translation software must be
accessible via either the DeepL website or the
DeepL application, which is integrated into
the administration’s ecosystem. The contract
stipulates that the infrastructure necessary for
the operation of the translation software must
be situated in a data centre located in either
Switzerland, the European Union, the
European Economic Area, or a country with a
level of data protection deemed equivalent
according to the list of countries included in
the relevant annex to the Swiss Data
Protection Ordinance. During the
implementation period up to December 2025,
DeepL is obliged to provide the administration
with rapid support in the event of any issues
that may arise. This obligation will be
terminated as of January 2026. However, the
user licence does not expire at this point; the
user contract runs until 31 December 2033.

In accordance with the terms of the
contract, utilisation of the DeepL software is
to be permitted for the entirety of the federal
administration in addition to the courts and the
parliamentary services. In other words,
although the contract is signed by the Federal
Chancellery on behalf of the federal
administration, the software is also made
available beyond the administration, to the
services of the two other authorities, namely
the courts and the parliamentary services. It
should be noted that the contract does not
stipulate that these entities are obliged to
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utilise the aforementioned services; rather, it
merely affords them the option to do so. The
total price the Confederation paid (CHF
1,764,958.09) is dedicated almost entirely
(CHF 1,755,600.00) to the licensing costs for
all Confederation institutions.

In addition to the two principal provisions
at the core of the contract, namely the granting
of a licence and its implementation, the
contract contains a number of ancillary
provisions that warrant mention. To illustrate,
in compliance with Swiss public procurement
law, the contract stipulates that DeepL, in its
capacity as an entity, is obliged to submit a
declaration of compliance with a number of
legal texts about equal remuneration for men
and women, environmental protection, and the
fight against corruption. DeepL is also
prohibited from subcontracting any of its
obligations to other entities without the
Federal Chancellery’s explicit approval.
Furthermore, the contract stipulates that the
company must implement measures to
safeguard its IT and telecommunications
infrastructure against cyber threats. Such
protection must comply with the regulations
pertaining to the protection of personal data in
Switzerland. In the event of an attack or
similar incident, the company is obliged to
immediately notify the Federal Chancellery.
To ensure the effective implementation of
these measures against cyberattacks, the
Federal Chancellery is entitled to commission
audits to be carried out at DeepL (but no more
than twice a year). However, in the event of
the discovery of a software bug in the DeepL
system, the company is permitted to utilise
translated content produced by the
administration, provided that such content is
indispensable for the repair of the identified
computer bug. In any case, DeepL is not
permitted to retain the content for a period
exceeding 72 hours. Once the technical issue
has been resolved, DeepL is required to delete
the retained content.

Finally, the contract only covers the
granting of a licence for the use of the
automated translation software and does not
mention the granting of a licence for the use
of DeepL Write, a parallel service DeepL
offers, which allows texts to be reworked in a
single language by correcting errors.

4.3. Regulating the use of DeepL in the
context of generative Al tools

DeepL was acquired against a backdrop
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marked by the arrival on the translation
market — and on the automatic correction
market — of a host of software packages based
on large language models. In this context, the
federal administration published in 2024 an
internal directive regarding the use of DeepL
software, which refers to two other internal
directives, justifying their inclusion in this
analysis.

The first document providing guidance is a
fact sheet which was adopted on 18 January
2024 concerning the use of generative Al
tools in the federal administration. It
highlighted effective practices for the
administration to fulfil legal requirements. It
insists on being careful when entering new
information that is classified as internal,
confidential, or secret or text containing
personal data.®® The fact sheet also notes that
the responsibility for the results generated by
Al tools remains with the person working for
the administration.

The second document dates from April
2024, the Memo for Large Language Models
(LLMs) in the Federal Administration (LLM
Memo). It reminds users to use it in a
responsible  manner  following  legal
requirements, that is, ‘verifying if a sufficient
legal basis exists to the intended use’.®® It also
recommends stating explicitly when it has
been used and provides a sample formula
[«Ce texte a été généré a [aide de
lintelligence artificielle, puis traité et vérifié
par ’homme.»]." The LLM memo refers to
the Code of Good Practice of the
Confederation for trustworthy data sciences
centred on humans.®®

Finally, in June 2024, a three-page internal
memo titled Memo for using DeepL Pro
Translate and DeepL Write (‘the DeepL
Memo’) outlines the intended use of DeepL

8 Swiss Government, Fiche technique sur ['utilisation
d’outils d’IA générative au sein de [’administration
fédérale, 18 January 2024, available at: https://cnai.swis
s/wp-content/uploads/2024/01/Fiche-technique-surlutilis
ation-doutils-dlA-generative-au-sein-de-ladministration-
federale_V1.2_FR_clear.pdf.
% Swiss Confederation, Aide-mémoire de sensibilisation
en matiéere de grands modeles de langage (large
language models, LLM) au sein de [’administration
fédérale, 29 April 2024. Available at: https://cnai.swiss/
wpcontent/uploads/2024/05/Merkblatt_zu LLMs vl A
ril26_FR_def.pdf.
7 Ibid.
% Swiss Confederation, Code de bonnes pratiques de la
Confédération pour une science des données centrée sur
[’étre humain et digne de confiance, 8 November 2023,
available at: www.bfs.admin.ch/asset/fr/29325685.
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Pro Translate and DeepL Write, which is
available in its free version. The memo
therefore covers one of the software services
not covered by the public contract. It
emphasizes that the administration should
prioritise DeepL instead of other apeplications,
such as ChatGPT and Grammarly.®® It states
that texts translated by DeepL Pro Translate
are immediately deleted after translation and
are not used to train the software, unlike
DeepL Write. It also specifies the permitted
usage based on the type of documents and
their intended wusers. From a document
standpoint, the use of DeepL Write is limited
to non-classified documents whereas DeepL
Pro can be wused for classified internal
documents. The DeepL Memo notes that it is
forbidden to use DeepL Pro Translate or
DeepL Write for confidential documents, non-
classified documents containing personal data,
or non-classified documents that could contain
sensitive information.”® Ultimately, the risks
associated with the use of an automatic
translation tool are mitigated given the limited
scope of its use. The memo also dictates the
use to be made depending on the user. It
details that it can be used for personal use. For
translation intended for third parties, the
documents used in an official context must be
handled by linguistic services to reduce
reputational risks and the administration’s
potential liability. Translated non-published
documents that are directed to third parties
must contain the text ‘translated with DeepL
Pro’. Finally, for correcting or revising a text
for someone else, it is the author who bears
the ultimate responsibility.” The DeepL
memo also refers to another internal memo
detailing the use of large Ianguage models in
the federal public administration.

5. Conclusion

This paper focused on the use of DeepL in
the Swiss federal administration, illustrating
the deployment and use of Al-powered
translation software to pursue linguistic public
tasks. Such software relies on supervised
artificial intelligence technologies and is
privately owned by a German-based firm that

69 Swiss Confederation, Aide-mémoire concernant
lutilisation de DeepL Pro Translate et de DeepL Write,
12 June 2024. Available at: https://cnai.swiss/wp-cont
gont/uploads/2024/06/MerkbIatt-DeepL-VZ-FR.pdf.

Ibid.
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is subjected to EU regulations in terms of data
protection and artificial intelligence
technologies. It does not make decisions but
provides support to the administration in its
work, notably to comply with their language
obligations. The in-depth analysis confirms
the data prism regarding the deployment and
use of such closed-source software, which has
been declined in the legal contractual
arrangement and the internal directive
regarding the use of DeepL’s translation
services.

However, such a data prism leaves other
administrative law issues in the shadows.
First, it does not evocate the legal
requirements for language use in public
administration, which is also a matter of
administrative law and constitutes the primary
justification for recourse to translation tasks,
whether or not they are carried out with the
help of a machine. The use of an automatic
translation tool can also lead to other legal
issues if the translated information is
published and raises expectations among
citizens. In such a situation, the principle of
legitimate expectation could lead to liability
issues for the administration. Furthermore, the
issue of official secrecy is not explicitly
addressed. In principle, public officials are
bound by official secrecy and are subject to
criminal liability if they disclose protected
information. Private companies are not subject
to such an obligation, which raises particular
questions about contracts for the provision of
cloud services.” In the Deepl case study, this
aspect is not addressed either in the contract or
in the various memos the federal government
has issued. Another aspect left in the shadows
is the question of public interest, one of the
core dimensions of administrative activities. If
the choice for a German solution is a better
option in terms of data protection, it remains a
private solution that continues to drive this
technical public authorities’ dependence on
private  companies. This situation is
particularly piquant in the case of automatic
software such as DeepL, whose algorithms
have been trained based on public data taken
from official publication sites for legislative
texts, such as those of European institutions.
This seems to indicate a kind of silo thinking
on the part of the federal administration,
which takes little or no account of the political

8'S. Métille, L utilisation de l'informatique en nuage
par ladministration publique, n. 13.
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dimension and long-term consequences that
the selection of a tool may have. For example,
the question of how the adoption of a tool can
be a measure to fulfil the federal
government’s linguistic obligations seems to
be overlooked in favour of technical
considerations and data protection
responsibilities.

In conclusion, this case study offers
valuable insights for other states that want to
deploy translation software as a tool for
enhancing their linguistic services, revealing
the information security issue. However,
researchers could delve deeper into Al
translation tools’ legal implications. Linguists
and comparative legal scholars could examine
how the use of Al in translation by public
authorities affects legal concepts and the
broader legal culture. Indeed, Switzerland
uses country-specific legal concepts, and it
would be interesting to unpack how the use of
German legal concepts through these tools
affects Swiss legal culture as a whole. The
advancement and deployment of more
sophisticated Al-powered translation software
could raise questions about how such tools
can uphold the same legal guarantees as their
analogue counterparts regarding the principle
of legal security or the right to have reliable
information in ones’ language, for instance.
What this paper ultimately reveals is that
closed-source software plays a role in
capturing all issues under the data prism.
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