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ABSTRACT The right/obligation of citizens to use electronic means in their telematic administrative relations would not be 
possible without public administrations providing the necessary means to enable citizens to fully exercise their rights. 
Interoperability is undoubtedly a prerequisite for achieving this goal. For this reason, the purpose of this research is to 
analyse the policies that the European Union has implemented to realize interoperability, as well as their subsequent 
incorporation into the Spanish legal system. In short, the aim is to highlight the essential mechanisms that make the 
reality of digital administration possible, while also addressing some unresolved issues. 

KEYWORDS: Interoperability - Digital Administration - eGovernment Policy - European Administrative Law 

TABLE OF CONTENTS: 1. Data transmission between public administrations as a first step towards interoperability in 
European Union law. Introduction. – 1.1. The IDA programme. – 1.2. The IST Programme. – 1.3. The IDA II Programme. – 
1.4. The IDABC Programme. – 2. Key elements for shaping eGovernment. – 2.1. National Interoperability Scheme. – 2.2. 
The national security scheme. – 3. Interoperability in Spain’s current administrative regulations. 

 
1. Data transmission between public 

administrations as a first step towards 
interoperability in European Union law. 
Introduction  

Undoubtedly, in addition to the 
liberalization of telecommunications, another 
issue that concerned the Commission of the 
European Communities at the time was the 
need for a network allowing the transmission 
of data between different administrations and 
thus enabling the public sector to participate 
in the services of the Information Society 
(hereinafter, IS).1 It should be noted that this 
would require the gradual adoption of various 
programmes to enable the telematic exchange 
of information. 

1.1. The IDA programme 

Consequently, in 1995, the Programme for 
the Interchange of Data between Public 
Administrations (hereinafter IDA) was 
launched, approved by European Council 
Decision 95/468/EC of 6 November 1995, and 
constituting the Community’s contribution to 
the telematic interchange of data between 
European public administration.2 To this end,  

 
 Article submitted to double-blind peer review.  
1 R. Martínez Gutiérrez, Administración pública 
electrónica, Navarra, Civitas, 2009, 101.  
2 Decision of the European Council of 6 November 
1995 on the Community contribution to the telematic 
interchange of data between administrations in the 

 
the Council set five objectives.  

 To achieve a high level of interoperability 
between the telematic networks established 
in the Member States, and between the 
Community and the Member States. 

 To achieve the convergence of such 
networks towards a common telematic 
interface between the Community and the 
Member States. 

 To obtain substantial benefits for the 
Community and the public administrations 
of the Member States by simplifying 
procedures, reducing maintenance, speeding 
up the establishment of new networks and 
achieving secure and reliable data exchange.  

 To enable Community businesses and EU 
citizens to benefit from these networks.  

 To promote the dissemination of best 
practices and encourage the development of 
innovative telematic solutions within public 
administrations. 

The Programme, to be implemented by the 
Commission of the European Communities3 
for the period 11 November 1995 to 31 
December 1997,4 aims to facilitate the 

 
Community (IDA), Official Journal of the European 
Union (OJEU), no. 269 of 11 November 1995. 
3 Date of publication in the Official Journal of the 
European Union (OJEU). 
4 Maximum period of implementation of the programme 
in accordance with Article 6 of the European Council 
Decision of 6 November 1995 on the Community 
contribution to the telematic interchange of data 
between administrations in the Community (IDA), cit. 



 

 
Lidia García Martín 
 

 

84  2024 Erdal, Volume 5, Issue 2 

 

L
eg

al
 I

m
pl

ic
at

io
n

s 
in

 t
he

 U
se

 o
f 

S
of

tw
ar

e 
by

 P
u

bl
ic

 B
od

ie
s 

telematic exchange of information between 
Member States and between them and the EU 
institutions, thereby contributing to “the 
establishment of large-scale telematic 
networks in areas such as employment, health, 
agriculture, statistics, and competition”.5  

1.2. The IST Programme  

However, it will by no means be the only 
programme dedicated to interoperability. The 
same objective was also pursued through the 
adoption of the European Council Decision of 
20 May 1996, which established a multiannual 
Community programme to promote the 
development of the European multimedia 
content industry and the use of multimedia 
content in the emerging IS (INFA 2000),6 to 
be implemented by the Commission from 1 
January 1996 to 31 December 1999. 
Specifically, this Programme aimed to create 
favourable conditions for the development of 
the European multimedia content industry, to 
promote its demand and use, to contribute to 
the professional, social, and cultural 
development of European citizens and to 
encourage the exchange of knowledge 
between users/providers of multimedia 
products and the knowledge infrastructure. 
Ultimately, the European Council considered 
that the lack of development of the European 
multimedia content industry and market 
would hinder the transition to IS.  

During this time the emphasis was 
particularly on ensuring full interoperability, 
enabling the achievement of a high level of 
interconnection between the telematic 
networks established in the Member States 
and between them and the Community; to 
achieve the convergence of such networks 
towards a common telematic interface 
between the EU and the Member States; to 
obtain substantial benefits for the Community 
and the Member States’ administrations by 

 
5 Decision no. 1719/1999/EC of the European 
Parliament and of the Council of 12 July 1999 on a 
series of guidelines, including the identification of 
projects of common interest, for trans-European 
networks for the electronic interchange of data between 
administrations (IDA), Official Journal of the European 
Union (OJEU), no. 203 of 3 August 1999. The Spanish-
English translation is ours. 
6 European Council Decision of 20 May 1996 adopting 
a multiannual Community programme to stimulate the 
development of the European multimedia content 
industry and the use of multimedia content in the 
emerging IS (INFA 2000), Official Journal of the 
European Union (OJEU), no. 129, 30 May 1996. 

simplifying procedures, reducing 
maintenance, speeding up the establishment of 
new networks and achieving secure and 
reliable data exchange; enabling EU 
businesses and European citizens to benefit 
from the use of such networks; and promoting 
the dissemination of best practices and 
encouraging the development of innovative 
telematic solutions in public administrations. 

Also relevant was the approval of the IST 
Programme through European Council 
Decision 182/1999/EC of the European 
Parliament and of the Council of 22 December 
1998, concerning the fifth framework 
programme of the European Community for 
research, technological development and 
demonstration activities (1998-2002).7 It 
included, among its key actions, systems and 
services for citizens, in order to respond to 
policy and user needs and to facilitate access 
to quality services of general interest at the 
best possible cost. In the field of public 
administrations, the programme aimed to 
achieve advanced multimedia systems that 
would facilitate access to and delivery of 
public interest services.8  

1.3. The IDA II Programme 

In addition to the adoption of the IDA 
programme, the second phase of the 
programme was launched with the adoption of 
European Parliament and Council Decisions 
1719/1999/EC9 and 1720/1999/EC10 of 12 
July 1999 to increase the efficiency of online 

 
7 Decision no. 182/1999/EC of the European Parliament 
and of the Council of 22 December 1998 concerning the 
fifth framework programme of the European Community 
for research, technological development and 
demonstration activities (1998 to 2002), Official 
Journal of the European Union (OJEU), no. 26, 1 
February 1999. 
8 Decision no. 182/1999/EC of the European Parliament 
and of the Council of 22 December 1998 concerning the 
fifth framework programme of the European 
Community, for research, technological development 
and demonstration activities (1998 to 2002), cit., 14.  
9 Decision no. 1719/1999/EC of the European 
Parliament and of the Council of 12 July 1999 on a 
series of guidelines, including the identification of 
projects of common interest, for trans-European 
networks for the electronic interchange of data between 
administrations (IDA), Official Journal of the European 
Union (OJEU), no. 203, 3 August 1999. 
10 Decision no. 1720/1999/EC of the European 
Parliament and of the Council of 12 July 1999 adopting 
a series of actions and measures in order to ensure 
interoperability of and access to trans-European 
networks for the electronic interchange of data between 
administrations (IDA), Official Journal of the European 
Union (OJEU), no. 203, 3 August 1999. 
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public service delivery to European citizens 
and businesses. During this period, the 
Commission was developing a secure 
networked communication infrastructure for 
the exchange of information called TESTA 
(Trans-European Services for Telematics 
between Administrations) among most 
Member State administrations and European 
institutions.11 The importance of the TESTA 
network was particularly significant for 
projects of the Commission of the European 
Communities such as eGovernment, as it 
could support the delivery of pan-European 
services to citizens and businesses.12  

In any case, it can be concluded that the 
IDA II Programme aimed to promote 
interoperability in different administrative 
sectors, in line with the initiatives developed 
by the Member States, paving the way for the 
future “delivery of eGovernment services 
through telematic means”.13  

 1.4. The IDABC Programme 

The adoption of the IDABC Programme 
(2005-2009) for the delivery of pan-European 
eGovernment services to businesses, citizens 
and public administrations, approved by 

 
11 Today, with the support of the European IDA 
programme, the European Commission and the Member 
States have set up the EURES network (EURopean 
Employment Services) in order to connect the job 
vacancy databases of all EU countries to a common 
network. From the outset, the network aims to ensure 
equal opportunities for all European citizens, despite 
language barriers, cultural differences, bureaucratic 
difficulties, different employment laws and the lack of 
recognition of educational qualifications in different 
European countries, available at https://ec.europa.eu/ 
eures/public/ es/homepage, last consulted on 12 August 
2024. 
12 “Pan-European eGovernment services” are defined in 
Article 3 b) of Decision 2004/387/EC of the European 
Parliament and of the Council of 21 April 2004 on the 
interoperable delivery of pan-European eGovernment 
services to public administrations, businesses and 
citizens (IDABC), the cross-border interactive public 
sector information services, whether sectoral or 
horizontal, i.e. of a cross-sectoral nature, provided by 
European public administrations to European public 
administrations, to businesses, including their 
associations, and to citizens, including their 
associations, by means of interoperable trans-European 
telematic networks. 
13 For Martínez Gutiérrez the regulation of the 
administrative procedure is a matter to be legislated by 
each Member State, which is why the policies for the 
development and effective implementation of e-
Administration will be executed through plans and 
programmes approved internally by each Member State, 
although framed within the global Community policy on 
this matter. (Administración pública electrónica, cit., 
104). On the particular case of Spain, see below. 

Decision 2004/387/EC of the European 
Parliament and of the Council on 21 April 
2004, was undoubtedly a decisive step 
towards improving the efficiency of European 
public administrations.14 The IDABC 
Programme, which replaces the IDA 
Programme, aimed to ensure the exchange of 
information between public administrations 
and between them and Community 
institutions; to facilitate the provision of pan-
European services to businesses and citizens, 
taking into account their needs; to establish 
interoperability between different policy 
areas, to promote the dissemination of best 
practices; and finally, to encourage the 
development of innovative telematic solutions 
in public administrations.15  

Thus, the strategic framework for 
interoperability was designed at the European 
level and required compliance by the Member 
States in the design of their own national 
strategies.16 As Martínez Gutiérrez points out, 
the establishment of the Pan-European 
eGovernment Services Committee, entrusted 
with the task of “assisting the Commission in 

 
14 On the interoperable delivery of pan-European 
eGovernment services to public sector, businesses and 
citizens, established for the period 2005-2009. The 
acronym stands for “Interoperable Delivery of Pan-
European eGovernment Services to Public 
Administrations, Business and Citizens”. On these 
initiatives, reference should be made to M. Á. Amutio 
Gómez, La construcción de los servicios pan-europeos 
de Administración electrónica: de IDA a IDABC, 
Madrid, MAP, 2005.  
15 Subsequently, the Communication from the 
Commission of the European Communities of 24 
October 2006 to the European Parliament and the 
Council, Evaluation of the implementation of the 
IDABC programme, COM (2006) 611 final, recognises 
the relevance and usefulness of the programme, as it 
brings real added value to the delivery of eGovernment 
services. At this still early stage of the project, the 
Commission recommends ensuring that all actors be 
fully aware of their roles in the process of implementing 
the actions, to step up efforts to collect and disseminate 
specific and up-to-date information on user needs, and 
to carry out a study of the links between the various EU 
programmes through which it implements interoperable 
eGovernment initiatives. Furthermore, the 
Communication from the Commission of the European 
Communities of 29 May 2009 to the European 
Parliament and the Council, Final evaluation of the 
implementation of the IDABC programme, COM 
(2009) 247 final, acknowledges that the programme has 
met most of the objectives set in the area of public 
administrations despite the delay in 2005.  
16 See Recital 16 of Decision 2004/387/EC of the 
European Parliament and of the Council of 21 April 
2004 on the provision of online administrative services 
to public administrations, businesses and citizens 
(IDABC).  
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drawing up Community policy on 
eGovernment and ensuring that the actions 
approved under the terms of the IDABC are 
properly implemente”,17 was of paramount 
importance.18  

2. Key elements for shaping eGovernment 

The consolidation of e-Government and the 
realization of citizens’ right to interact 
electronically with the Administration require 
that the latter be equipped with the necessary 
tools to make this effective, in compliance 
with the principles of freedom and equality, as 
well as the removal of obstacles that could 
prevent or hinder its full realization.19 To this 
end, Royal Decrees 3/2010, of 8 January, 
regulating the National Security Scheme in the 
field of e-Government (hereinafter, ENS) and 
4/2010, of 8 January, regulating the National 
Interoperability Scheme in the field of e-
Government (hereinafter, ENI) were 
approved. 

2.1. National Interoperability Scheme 

ENI is a pioneering standard in Europe 
aimed at ensuring “the organizational, 
semantic and technical interoperability 
necessary to facilitate the cooperation of 
public administrations in the provision of 
eGovernment services”.20  

Specifically, it establishes the principles 
and requirements for security in the use of 
electronic means in order to protect electronic 

 
17 The Spanish-English translation is ours. 
18 R. Martínez Gutiérrez, Administración pública 
electrónica, cit.,141. 
19 It should be noted that in specific areas of our legal 
system, such as tax legal relations, specific rules are 
adopted to this effect. By way of example, RD 
1363/2010, of 29 October, which regulates mandatory 
administrative notifications and communications by 
electronic means within the scope of the State Tax 
Administration Agency, stands out. Its approval is based 
on the LAECSP and, specifically, the right of citizens to 
communicate with public administrations by electronic 
means. Its regulatory justification derives from the 
LAECSP itself, which allows regulations to oblige 
natural persons who, given their circumstances, can be 
understood to have guaranteed access and availability to 
technological means to interact with the Administration 
by electronic means. 
20 Government of Spain, Diez años del Esquema 
Nacional de Interoperabilidad (ENI) al servicio de la 
cooperación para la administración digital, 8 January 
2020, available at https://administracionelectronica. 
gob.es/pae_Home/pae_Actualidad/pae_Noticias/Anio20
20/Enero/Noticia-2020-01-08-10-a-os-del-Esque ma-
Nacional-de-Interoperabilidad.html, last consultation on 
14 August 2024.  

systems, data, communications and services, 
allowing citizens and public administrations, 
respectively, to exercise their rights and fulfil 
their duties through electronic means.  

Not surprisingly, following the approval of 
Final Provision 2 of Royal Decree 203/2021, 
of 30 March, which approves the Regulation 
on the Action and Operation of the Public 
Sector by Electronic Means (hereinafter, 
RAFME) amends RD 4/2010, of 8 January, to 
update only the name of the technical 
standards of interoperability without 
introducing major innovations, as recognised 
by the Supreme Court in its Sentence 
638/2022, of 30 May.21  

Moreover, among the instruments that may 
be implemented to ensure interoperability is 
the administrative information system, which 
is configured as an inventory of administrative 
procedures, services provided and other 
administrative actions that generate public 
documentation, containing information 
classified by functions and indicating their 
level of computerization, as well as other 
information relating to the interfaces.  

This provision was also challenged by the 
Generalitat de Catalunya, which the Supreme 
Court declared in its Ruling 638/2022, of 30 
May, to be in line with the jurisdictional order 
of competences as, it considered, it does not 
invade the autonomous organizational model, 
but only enables it to make use of the 
administrative information system for the 
creation and maintenance of the inventories, 
without making its use compulsory.22  

2.2. The national security scheme 

The ENS aims to promote the necessary 
confidence in the use of electronic media by 
establishing measures to ensure the security of 
electronic systems, data, communications and 
services, enabling citizens and public 
administrations to exercise their rights and 
fulfil their duties through these media.23  

The approval of Royal Decree 951/2015, of 
23 October, is relevant for our purposes,24 as 

 
21 Legal basis 2 of Judgment no. 638/2022 of 30 May 
2002 of the Supreme Court (Contentious-Administrative 
Chamber, 3rd Section), ECLI: ES:TS:2022:2187.  
22 Legal basis 3 of Judgment no. 638/2022, 30 May of 
the Supreme Court (Contentious-Administrative 
Chamber, 3rd Section), ECLI: ES:TS:2022:2187. 
23 Explanatory Memorandum to RD 3/2018, of 8 
January, which regulates the ENS in the field of e-
Government.  
24 Amending RD 3/2010, of 8 January, which regulates 
the ENS in the field of e-Government.  
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the regulation amends art. 24.2 of the ENS 
and updates the regulations in this area in 
order to contribute to the better achievement 
of the objectives set out above.25 It details the 
role of the National Cryptologic Centre and 
specifies the technical security instructions, as 
well as the Declaration of Applicability. To 
this end, it updates Annex II on security 
measures, simplifies and specifies Annex III 
on security auditing, modifies the Glossary of 
terms contained in Annex IV and the wording 
of the specific administrative clause contained 
in Annex V, and grants a period of 24 months 
from its entry into force for the adaptation of 
systems to the provisions of the newly 
approved legal regime. 

However, as of 5 May 2022 and by virtue 
of the Sole Repealing Provision of RD 
311/2022 of 3 May, which regulates the ENS, 
Royal Decree 3/2010 of 8 January has been 
repealed in order to align the ENS with the 
current regulatory framework and context, 
guarantee security in digital administration, 
respond to new paradigms derived from 
cybersecurity, reduce vulnerabilities and 
promote continuous vigilance.26  

The use of electronic media by public 
administrations and citizens has raised 
concerns about the security of the systems and 
applications in use, highlighting the 
fundamental role played by cybersecurity in 
this regard.27 There has been some debate 
regarding its legal nature and the competence 
under which it falls, which is why it is of great 
interest at this point to reproduce the 
reasoning of the Plenary Session of the 
Constitutional Court in its Judgment of 20 
December 2018,28 stating that: 

 
25 See, in this respect, M.Á. Dávara Rodríguez, 
Modificación del Esquema Nacional de Seguridad en el 
ámbito de la Administración electrónica, in AA, n. 1, 
2016. 
26 Explanatory Memorandum to RD 311/2022 of 3 May, 
regulating the ENS. 
27 Since 24 July 2020, the National Cybersecurity 
Forum has been constituted as ‘a space for public-
private collaboration promoted by the National Security 
Council and in which the National Cryptologic Centre 
holds the Vice-Presidency. See Government of Spain, Se 
constituye el Foro Nacional de Ciberseguridad, 23 July 
2020, available at https://administracion electro 
nica.gob.es/pae_Home/pae_Actualidad/pae_Noticias/An
io2020/Julio/Noticia-2020-07-23-Se-constituye-Foro-N 
acional-Cibersegu ridad.html, last consultation on 29 
August 2024. 
28 Sentence 142/2018, of 20 December, of the 
Constitutional Court (appeal of unconstitutionality 
5284-2017). 

“The evolution of information and 

communication technologies has meant that 

information networks and systems now play a 

crucial role in our society, and their reliability 

and security are essential for the development 

of economic and social activities. This is 

demonstrated by the fact that operators of 

publicly available electronic communications 

networks and services are obliged to adequately 

manage the security risks that may affect their 

networks and services in order to ensure an 

adequate level of security and to prevent or 

minimize the impact of security incidents on 

users and interconnected networks [...]. [...] it 

can therefore be concluded that cybersecurity is 

included in matters of state competence insofar 

as, by referring to the necessary actions for the 

prevention, detection and response to 

cyberthreats, it affects issues related to public 

security and defense, infrastructures, networks 

and systems and the general 

telecommunications regime”.29 

However, there is no evidence of a 
definitive implementation of electronic means 
in administrative action.30 Their use has not 

 
29 The Spanish-English translation is ours. Already 
Judgement no. 8/2016, of 21 January, of the TC (rec. of 
unconstitutionality 1424-2014), ECLI:ES:TC:2016:8 
stated that cybersecurity “is also included in the area of 
telecommunications and the general communications 
system (and the State therefore has exclusive 
competence in accordance with 149.1.21 of the EC) the 
shaping, regulation or configuration of the 
telecommunications sector (electronic communications) 
itself, taking into account technological convergence 
(and services) and the EU regulatory framework for 
electronic communications to ensure homogeneous 
regulation throughout the Spanish territory. This 
homogeneity is necessary, not only for the development 
and innovation of the sector, but also to guarantee 
citizens’ rights within the framework of the knowledge 
society, if we consider that the development of 
communications and new information technologies is an 
essential factor in achieving the social, economic and 
territorial cohesion necessary to avoid, or at least 
reduce, the so-called digital divide”. In this respect, M. 
Fuertes López, Metamorfosis del Estado. Maremoto 
digital y ciberseguridad, Madrid, Marcial Pons, 2022, 
49.  
30 Among the lower-ranking regulations that provided 
support and coverage for the new e-Government model 
are Order HAP/566/2013, of 8 April, which regulates 
the Common Electronic Register; Order HAP/7/2014, of 
8 January, which regulates the RFH for the 
identification and authentication of citizens within the 
scope of the NSA and its related or dependent public 
bodies; and Order PRE/1838/2014, of 8 October, which 
publishes the Agreement of the Council of Ministers, of 
8 September 2014, approving the Cl@ve system, the 
common platform for the electronic administration of 
the NSA; and Order PRE/1838/2014, of 8 October, 
publishing the Agreement of the Council of Ministers, 
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translate, in practice, led to a real 
improvement in the delivery of public 
services, a significant strengthening of public 
policies nor, finally, an enhancement of 
democratic processes.31 Mainly because they 
have not, in reality, become the usual channel 
for relations between the administration and 
citizens.32 Nor has the inertia of tradition been 
overcome, missing an undeniable opportunity 
to transform administrative organization and 
procedures.33  

Moreover, the limited availability of 
resources in many cases has led to a clear 
setback in administrative implementation, 
transformation and modernization, with only a 
few local public administrations being able to 
adapt quickly to the new eGovernment 
model.34 Another factor that has hindered, if 
not prevented, the transformation of 
traditional administrative activity is the 
resistance to change among the staff employed 
by public administrations.35 To speak about 
the reality of digital administration today 
would certainly be an exaggeration, as many 

 
of 19 September 2014, approving the Cl@ve system, 
the common platform of the State Public Administrative 
Sector for identification, authentication and electronic 
signature through the use of agreed keys.  
31 Of opposite opinion is J.A. García Martín when he 
states that the LAECSP serves to not only in the service 
of traditional public policies, but also in symbiosis with 
them, forcing the reconfiguration, not only of their 
form, but also of their scope and, in the end, of their 
very objectives (La Administración electrónica al 
servicio de las políticas públicas, in Documentación 
administrativa, no. 286-287, 2010, 276 ff.).  
32 A. Cerrillo I Martínez (coord.) et. al., A las puertas de 
la administración digital: Una guía detallada para la 
aplicación de las Leyes 39/2015 y 40/2015, in INAP, 
Madrid, 2016, 33 ff.  
33 M.Á. Ruiz López, Transformaciones actuales del 
derecho administrativo, La Coruña, Colex, 2022, 205.  
34 A. Ballester Espinosa, La evolución de la 
administración electrónica en los ayuntamientos 
españoles. El caso del Plan de Modernización de los 
Ayuntamientos de la provincia de Alicante, in Revista de 
Estudios de la Administración Local y Autonómica: 
Nueva Época, n. 1, 2014,163 ff. 
35 In this respect, M.ªC. Campos Acuña acknowledges in 
the international seminar “Los desafíos del derecho 
administrativo y las nuevas tecnologías” held in online 
format on 24-25 November 2020, the two expressions 
of resistance to change by public administration staff, 
namely “it has never been done this way” and “it has 
always been done this way”. On resistance to change in 
the field of e-procurement, see, among others, J. 
Domínguez-Macaya Laurnaga, ¿Contratación 
administrativa 4.0 o contratación administrativa 0.0?, 
in J.M.ª Gimeno Feliú (ed.), Estudio sistemático de la 
Ley de Contratos del Sector Público, Navarra, Aranzadi, 
2018, 1179; A. Martín-Lagos Carreras, La contratación 
pública electrónica, in A. Cerrillo I Martínez (ed.), La 
Administración Digital, Madrid, Dykinson, 2022, 112.  

local entities still face a significant generation 
gap amongst the staff employed in the 
different public administrations, with little or 
no training in digital skills.36  

The problem in the context of the 
Administration is further exacerbated by the 
lack of digital skills among some citizens to 
access the online public services of public 
administrations, as well as the absence of 
broadband Internet access on equal terms for 
the entire national territory, necessary to allow 
citizens to have the same opportunities for 
telematic access to public services.37  

Finally, ensuring a homogeneous 
distribution of public resources is difficult in 
areas where regression remains the main 
obstacle to development and digital 
transformation.38 In numerous municipalities 

 
36 M.ª De Inclán Sánchez et. al., ¿Hemos cambiado al 
24 x 7 o seguimos en el vuelva usted mañana? La 
transformación de la administración tradicional a la 
administración electrónica, in Clip de Sedic: Revista de 
la Sociedad Española de Documentación e Información 
Científica, n. 85, 2022, 37. On the importance of having 
a state policy that adapts the competencies of 
administrative staff to a new reality based on leadership, 
innovation and strategic development, see M.ªC. 
Campos Acuña, Competencias digitales de los 
empleados públicos: la base de la transformación 
digital a través de las personas, in A. Cerrillo I 
Martínez (ed.), La Administración Digital, Madrid, 
Dykinson, , 2022, 372 ff.  
37 J.L. Piñar Mañas states that public administrations, 
and fundamentally local bodies, still sometimes lack the 
means to make eGovernment effective (¿Impulso de la 
Administración electrónica?, in Revista Especial 
Derecho Digital e Innovación, Diario La Ley, n. 8, 
2021, cit.). To F.J. Puyol Montero “the right to non-
discrimination on the Internet must primarily include 
free access to the Internet and, as indicated above, the 
efficient use of networks and other devices, etc.; the 
effectiveness of this right must be reflected in equal 
access, since it cannot be ignored, for example, the 
existence of certain social groups that have a 
significantly lower or lower possibility of accessing the 
Internet than others [...] Therefore, special attention 
must be paid to the elderly, the young, ethnic or 
linguistic minorities, or people with different abilities, 
etc.” (Los derechos digitales a la neutralidad 
tecnológica y al acceso universal a Internet, in AA, n. 
12, 2019). 
38 On 17 January 2020, the Government of Spain 
created two State Secretariats under the Ministry of 
Economic Affairs and Digital Transformation. 
Specifically, the Secretary of State for Digitalization and 
AI, in order to drive the digital transformation of our 
society and achieve prosperous, secure, reliable, 
inclusive growth that respects citizens, rights and the 
Secretary of State for Telecommunications and Digital 
Infrastructures, which promotes connectivity and the 
deployment of digital infrastructures to place Spain at 
the forefront of technological transformation. See, in 
this regard, Government of Spain, El Gobierno refuerza 
el área de transformación digital, 17 January 2020, 
available at https://administracionelectro nica.gob.es 
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and local entities with a territorial scope 
smaller than that of a municipality, such as in 
Castilla y León or other autonomous 
communities that lack the technical 
infrastructure or guaranteed broadband 
Internet connection, citizens are unable to 
exercise their right to interact telematically 
with public administrations in accordance 
with due guarantees.39  

3. Interoperability in Spain’s current 
administrative regulations 

“Interoperability”, according to art. 2 d) of 
the RAFME, refers to “the ability of 
information, and hence of the procedures 
which they support, to share data and to 
enable the exchange of information between 
them”.40 It is surprising that art. 156 of Law 
40/2015, of 1 October, on the Legal Regime 
of the Public Sector (hereinafter, LRJSP) 
omits the reference contained in art. 42. 3 of 
Law 11/2007, of 22 June, on citizens’ 
electronic access to Public Services 
(hereinafter, LAECSP) by requiring that the 
drafting of the ENI should consider the 
participation of all Administrations and be 
approved by means of a Government RD, at 
the proposal of the Sectorial Conference of 
Public Administration and following a report 
by the National Commission of Local 

 
/pae_Home/pae_Actualidad/pae_Noticias/Anio2020/En
ero/Noticia-2020-01-17-Gobierno-refuerza-area-transfor 
macion-digital.html, last consulted on 27 June 2024.  
39 M.ªC. Campos Acuña considers that among the 
factors that have hindered the implementation of 
electronic administration at local level are the size of the 
population, the scarcity of material and personal 
resources, deficiencies in the communications system 
which, in a way completely unrelated to the 
Administration, impede the fluidity and possibility in 
processing and, therefore, in electronic relations 
(Ejercicio de la potestad reglamentaria en materia de 
Administración electrónica: ventajas e inconvenientes, 
in El consultor de los ayuntamientos, n. 1, 2018, 66 ff.). 
Not surprisingly, this author states that “the 
heterogeneity and fragmentation of the local level and 
the clear incidence of the digital divide in all its 
dimensions will clearly mark the challenges of the 
EELLs in the face of the new regulations” (Las 
Entidades Locales ante el nuevo procedimiento 
administrativo electrónico: los paradigmas derivados 
de la Ley 39/2015 y la Ley 40/2015, in AA, n. 2, 2016). 
See on the implications of e-Government in the local 
sphere after the entry into force of the current 
legislation, J.L. Blasco Díaz, Marco legal de la 
Administración electrónica local, in A. Cerrillo I 
Martínez (ed.), La construcción de la Administración 
electrónica local: presente y futuro, Barcelona, 
Fundació Carles Pi i Sunyer d´Estudis Autonòmics i 
Locals, 2008, 53 ff.  
40 The Spanish-English translation is ours. 

Administration.  
Now, art. 156 of the LRJSP does not 

regulate the procedure and form of approval 
of the ENI, thus emptying this regulatory 
instrument of its content, which is entrusted 
with guaranteeing the security, conservation 
and standardisation of the information, 
formats and applications by the public 
administrations.41  

In any case, it should be noted that 
interoperability is essential in the 
configuration of the registers. Thus, art. 6.2 of 
Law 39/2015, of 1 October, on the Common 
Administrative Procedure of Public 
Administrations (hereinafter, LPAC) requires 
the general and specific registers of powers of 
attorney belonging to each and every one of 
the Administrations to be interoperable in 
order to guarantee “their interconnection, 
computer compatibility, as well as the 
telematic transmission of the applications, 
documents and communications that are 
included in them”.42 In addition, the 

 
41 On this point, E. Gamero Casado considers that “the 
new laws incessantly invoke and refer to 
interoperability, but it is not known who will henceforth 
establish its contents and how. This is a serious flaw in 
regulatory technique that must be rectified before the 
entry into force of these laws, as it could even call into 
question the validity of RD 4/2010, with the 
disappearance of its covering law” (Panorámica de la 
Administración electrónica en la nueva legislación 
administrativa básica, in REDA, n. 175, 2016, 25). 
Also, by the same author, Reparto competencial y 
posibilidades competenciales, in I. Martín Delgado 
(ed.), El procedimiento administrativo y el régimen 
jurídico de la Administración pública desde la 
perspectiva de la innovación tecnológica, Madrid, 
Iustel, 2020, 89). E.Mª Menéndez Sebastián is equally 
critical of the fact that the LRJSP does not specify who 
approves the ENS and how it is approved (La 
implementación de la administración electrónicas en las 
nuevas Leyes, in El Cronista del Estado Social y 
Democrático de Derecho, n. 63, 2016, 37). On 
interoperability, A. Cerrillo I Martínez (coord.), 
indicates that it is “a manifestation in the field of digital 
administration of other general principles that public 
administrations must respect in their actions and 
relations” (A las puertas de la administración digital: 
Una guía detallada para la aplicación de las Leyes 
39/2015 y 40/2015, cit., 71). 
42 The Spanish-English translation is ours. Thus, in the 
words of C. I. Velasco Rico “if the registers are 
interconnected, interoperable and ensure telematic 
transmission of entries and other documents, and 
interoperability covers all aspects (technical, semantic, 
organisational and syntactic), no basic model should be 
imposed. The very design of the systems would make it 
possible to guarantee the full effectiveness of any power 
of attorney registered in any of the registers” 
(Novedades en materia de Administración electrónica, 
in C.I. Velasco Rico (ed.), Reflexiones sobre la reforma 
administrativa de 2015. Análisis crítico de las Leyes de 
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commercial, property and notarial registers 
will be interoperable with the general and 
specific electronic registers of powers of 
attorney. Similarly, in accordance with art. 
12.3 of the LPAC, they must be fully 
interoperable and interconnected with those of 
the other public administrations, the registers 
of the National Government, the Autonomous 
Regions and the local authorities in which the 
officials authorized to identify or sign 
electronically are recorded.43  

The electronic registers and the general 
register of each administration must also be 
fully interoperable. This is deduced from the 
provisions established in Art. 16. 1, second 
paragraph of the LPAC, which states that 
“public bodies linked to or dependent on each 
Administration may have their own electronic 
register that is fully interoperable and 
interconnected with the General Electronic 
Register of the Administration on which it 
depends” and in section 4 in fine of the LPAC, 
which states that “the electronic registers of 
each and every Administration must be fully 
interoperable, so as to guarantee their 
computer compatibility and interconnection, 
as well as the telematic transmission of the 
registry entries and documents submitted to 
any of the registers”. 

In this sense, in accordance with Art. 16.4 
a) of the LPAC, the documents that interested 
parties send to the bodies of public 
administrations may be submitted to the 
electronic registry of any public 
administration, as well as those of the 
institutional public sector. However, this 
provision is not operative in practice, as in 
many cases, real and full interoperability is 
not achieved, even though it would be 
desirable.44 Mainly due to the lack of updates 

 
Procedimiento Administrativo Común y de Régimen 
Jurídico del Sector Público, Madrid, Marcial Pons, 
2017, 138).  
43 The rule forces public administrations in all areas to 
register both authorised civil servants and civil servants 
working in registry assistance offices. This is why J. A. 
Carrillo Donaire considers that a rule of this scope 
seems, once again, to go beyond the basic regulation 
that the State can establish in this area under art. 
149.1.18 of the Spanish Constitution (Marco 
competencial. Ámbito de aplicación, capacidad e 
identificación de los interesados (título preliminar, título 
I y disposiciones finales y adicionales), in H. Gosálbez 
Pequeño (ed.), La nueva Ley del Procedimiento 
Administrativo Común, Madrid, Wolters Kluwer, 2016, 
34).  
44 E. Gamero Casado considers tenders for contracts 
which involve sealed envelopes, or which include 
voluminous documentation (in IT terms), which cannot 

to the Java version, the existence of 
incompatibilities in the browser version,45 
problems with the recognition of electronic 
certificates or difficulties in the recognition of 
electronic signatures.46  

Another manifestation of this principle is 
provided in Article 3.2 of the LRJSP, which 
requires that the administrations, when 
relating with each other and with their bodies, 
public bodies and related or dependent entities 
by electronic means, ensure the 
interoperability and security of the systems 
and solutions adopted by each of them. In this 
way, the LRJSP recognises interoperability as 
a guiding principle for public administrations. 
Thus, among the principles to which the 
conditions and instruments for the creation of 
electronic offices by each public 
administration are subject is that of 
interoperability in the terms detailed in Article 
38.3 of the LRJSP. 

For its part, Final Provision 2 of the 
RAFME modifies certain aspects of the ENI 
relating to administrative information 
inventories, including the public 
administration’s addressing plan, applicable 
licensing conditions, directories of reusable 
applications, as well as the interoperability 
rules of the electronic signature policy and 
catalogues.  

Finally, closely linked to the principle of 
interoperability is the principle of 

 
be uploaded to the platform: or which, in certain 
sectoral areas, have to be prepared using software 
whose standardised files and forms are not interoperable 
with those of public administrations. In fact, this author 
notes that the Post and Telegraphs have not been given 
the task of implementing a system for the electronic 
submission of documents addressed to public 
administrations in order to mitigate the problems arising 
from the lack of an electronic register, computer system 
failures, or the interoperability of electronic signatures, 
among others (Panorámica de la Administración 
electrónica en la nueva legislación administrativa, cit., 
22 ff.). See also on ensuring interoperability for the 
functioning of eGovernment, R. Jañez Franco and M. 
Rodíguez Bardal, A vueltas con la denominada cualidad 
integral de la interoperabilidad en las relaciones 
administrativas electrónicas a la luz de la LPACAP y de 
la LRJSP, in Revista Aranzadi de derecho y nuevas 
tecnologías, n. 57, 2021.  
45 Please note that support for Internet Explorer 11 will 
end on 15 June 2022 and will be replaced by the new 
version of Edge. 
46 E. Gamero Casado, Panorámica de la Administración 
electrónica en la nueva legislación administrativa, cit., 
21. A. Casares Marcos also so insists in Contratación 
pública electrónica, in D. Terrón Santos (ed.), Manual 
de contratación del sector público, Navarra, Aranzadi 
Thomson Reuters, 2021, 394.  
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cooperation.47 In this sense, particularly 
noteworthy are, among others, the provision in 
the LRJSP stating that “public administrations 
shall interact with each other and with their 
bodies, public agencies and related or 
dependent entities through electronic 
means”;48 the duty imposed on public 
administrations to preferably facilitate the 
joint provision of services to interested parties 
-art. 3.2 of the LRJSP-; as well as the right 
recognised in art. 28.2 of the LPAC to refrain 
from requesting documents already in the 
possession of the acting administration or any 
other administration. 

Finally, the creation of other administrative 
bodies, such as the Sectoral Commission for 
eGovernment, contributes to the promotion of 
inter-administrative cooperation.49 In this 
regard, RDL 6/2022, of 29 March, which 
adopts urgent measures within the framework 
of the National Response Plan to the 
economic and social consequences of the war 
in Ukraine, amends the LRJSP to regulate the 
creation and operation of the Digital Platform 
for Collaboration between Public 
Administrations, within the framework of the 
European funds allocated for the promotion of 
e-Government in compliance with the 
Recovery, Transformation and Resilience 
Plan. This platform aims to facilitate 
interactions and electronic support for the 
bodies making up the Sectoral Conferences 
system and cooperation bodies in general, as 

 
47 In fact, for A. Cerrillo I Martínez (coord.) et. al., 
“interoperability is one of the main instruments through 
which inter-administrative cooperation in the field of 
eGovernment takes place” (A las puertas de la 
administración digital: Una guía detallada para la 
aplicación de las Leyes 39/2015 y 40/2015, 72). In this 
regard, noteworthy, among others, are the provision of 
the LRJSP establishing that “public administrations 
shall relate to each other and to their bodies, public 
bodies and related or dependent entities by electronic 
means”; the duty imposed on public administrations to 
preferably facilitate the joint provision of services to 
interested parties -art. 3.2 of the LRJSP-; as well as the 
right recognised in art. 28.2 of the LPAC to not provide 
documents that are in the possession of the acting 
administration or have been drawn up by any other 
administration. Finally, the creation of other 
administrative bodies, such as the Sectorial Commission 
for e-Government also contributes to the promotion of 
inter-administrative cooperation. 
48 The Spanish-English translation is ours. 
49 I refer, in this respect, to X. Bernadí Gil, La 
cooperación interadministrativa y la interoperabilidad, 
in A. Cerrillo I Martínez and A. Galán Galán (eds.), 
Informe sobre la administración electrónica local, 
Barcelona, Fundació Carles Pi i Sunyer d’Estudis 
Autonòmics i Locals, 2008, 283 ff.  

well as other common platforms for the 
exchange of data across all public 
administrations.50 Thus, according to the 
second section of the new 30th Additional 
Provision of the LRJSP, “in application of the 
principle of collaboration, the public 
administrations shall designate the 
corresponding contact points to handle the 
various functionalities of the Platform”.51 

 

 
50 Art. 142 c) of the LRJSP.  
51 The Spanish-English translation is ours. 




