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1. Introduction  

The new Italian Public Contracts Code 
places particular emphasis on the 
digitalisation of the contract lifecycle. This 
theme is addressed in a specific section of the 
Code.1 A central role in this process is played 
by digital platforms.2 Through these 
platforms, contracting authorities are required 
to manage each phase of public procurement 
procedures. 

These systems provide a virtual 
environment in which competing economic  

 
*Article submitted to double-blind peer review.  
Although the article reflects the joint reflections of both 
authors, Sections 1 to 5 were written by A.G. Orofino, 
while Sections 6 and 7 were authored by C. Cozzi. This 
contribution was prepared within the framework of the 
research project ‘Balancing Efficiency Parameters and 
Safeguarding Needs: The Digital Transformation in the 
Field of Public Services and Contracts’, funded by 
LUM Giuseppe Degennaro University. 
1 See Part II of Legislative Decree No. 36/2023. 
2 On platforms as a tool for the performance of 
functions relevant to public law see E. Arroyo 
Amayuelas. Y. Martínez Mata, M. Rodríguez Font and 
M. Tarrés Vives, Servicios en plataforma: Estrategias 
regulatorias, Madrid, Marcial Pons, 2021.  
 

 
operators submit their tenders and evaluation 
bodies can access the documents submitted by 
participants. Operators, in turn, may consult 
communications and information related to 
ongoing tender procedures. 

These digital infrastructures serve as 
intermediaries between contracting authorities 
and economic operators. They function as 
virtual marketplaces, where all the interactions  
necessary for the execution and completion of 
procurement procedures take place. 
Under the provisions of the Code, these 
platforms are part of a broader digital 
framework, referred to - somewhat 
emphatically - as the ‘ecosistema nazionale di 
approvvigionamento digitale’ (national e-
procurement ecosystem). Article 22 of 
Legislative Decree no. 36/2023 defines this 
ecosystem as comprising both ‘piattaforme e 
servizi digitali infrastrutturali’ (digital 
platforms and infrastructural services) and the 
‘piattaforme di approvvigionamento digitale’ 
(digital procurement platforms) themselves. 

From this perspective, the national e-
procurement ecosystem consists of a network 
of interconnected and interoperable databases 
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and platforms. It enables a continuous and 
efficient exchange of information. This is 
further supported by the requirement that all 
data concerning the contract lifecycle be 
managed and made available in open format.3 

2.  Digital Procurement Platforms Within the 
Framework of the Public Contracts Code 

Digital procurement platforms play a 
pivotal role within the e-procurement 
ecosystem. According to Article 25 of the 
Public Contracts Code, they consist of a set of 
interconnected and interoperable digital 
systems and services used by contracting 
authorities and entities. Their use is intended 
to ensure the full digitalisation of the entire 
lifecycle of public contracts and, 
consequently, to enable the dematerialisation 
of all activities relating to planning, project 
design, publication, award, and performance 
of public procurement procedures. 

More specifically, as clearly provided by 
the aforementioned Article 22, such platforms 
must enable: (a) the drafting or acquisition of 
documents in native digital format; (b) the 
publication and transmission of data and 
documents to the National Database of Public 
Contracts; (c) electronic access to tender 
documentation; (d) the submission of the 
European Single Procurement Document in 
digital format; (e) interoperability with the 
virtual file of the bidder; (f) the submission of 
tenders; (g) the opening, management, and 
preservation of the tender file in digital form; 
(h) the technical, financial and administrative 
control of contracts during their performance 
phase, including the management of financial 
guarantees. 

It remains unclear how these platforms will 
be used to manage phases of the contractual 
process other than tendering. What is certain, 
however, is that they are currently employed 
for the conduct of tender procedures,4 and that 
their use has indeed become mandatory. 

The previous version of the Code had 
already regulated the use of electronic 
negotiation platforms,5 allowing them to be 
employed for the conduct of public 
procurement procedures. That provision 
facilitated their actual implementation and led 

 
3 See Article 19 of Legislative Decree No. 36/2023. 
4 Some indications can be found on the following 
webpage: www.agendadigitale.eu/procurement/pad-piat 
taforme-di-approvvigionamento-digitale-come-cambian 
o-il-procurement. 
5 See Article 57 of Legislative Decree No. 50/2016.  

to the emergence of an initial body of case law 
addressing legal issues arising from their use.6 

The most significant difference between 
the previous and current legal frameworks lies 
in the fact that such platforms are no longer 
conceived as isolated monads. On the 
contrary, they are now integrated into a 
complex and structured national e-
procurement ecosystem.7 This should 
facilitate a more seamless exchange of data 
and information among public bodies, 
enhancing the identification of public needs 
and allowing for more precise planning of 
how best to address them.8 

The ‘datafication’ of administrative 
functions allows for more rigorous 
preparatory activity by public authorities.9 It 
also provides a valuable knowledge base for 
the exercise of discretionary powers10 and 
contributes to improving the quality of public 
policy,11 including in the field of public 
procurement.12 

3. The Digital Management of Tender 
Procedures and the Transformation of 
Public Procurement Law 

The integration of digital technologies into 
the conduct of competitive public 
procurement procedures brings with it a range 
of undeniable benefits. It is this promise of 

 
6 E. Guarnaccia, Malfunzionamenti delle piattaforme 
telematiche di negoziazione: rimedi e responsabilità, in 
Diritto di Internet, 2020, 723. 
7 P. Clarizia, La digitalizzazione dell’intero ciclo di vita 
dell’appalto, in M. Macchia (ed.), Costruire e 
acquistare. Lezioni sul nuovo Codice dei contratti 
pubblici, Turin, Giappichelli, 2024, 77. 
8 See L. Cluzel-Métayer, La construction d’un service 
public de la donnée, in Revue française 
d’administration publique, no. 167, 2018, 491, where 
the French reforms requiring operators of activities of 
public relevance (including providers of public services) 
to make available the data collected in the course of 
such activities are analysed. Further information is 
available at: www.data.gouv.fr.  
9 F. Levi, L’attività conoscitiva della pubblica 
amministrazione, Turin, Giappichelli, 1967.  
10 A. Cassatella, La discrezionalità amministrativa 
nell’età digitale, in Aa.Vv. (eds.), Diritto 
amministrativo: scritti per Franco Gaetano Scoca, vol. 
I, Naples, Editoriale Scientifica, 2021, 675. 
11 A.G. Orofino, Openness of Public Data and 
Transparency of Administrative Action, in European 
Review of Digital Administration & Law, vol. 3, Issue 2, 
2022, 51. 
12 P. Cossalter, Contrats publics et données, in M. 
Lanna and E. Py (eds.), Smart City et prise de décision, 
Paris, Mare et Martin, 2023, 149; A. Sanchez-Graells, 
Digital Technologies and Public Procurement 
Gatekeeping and Experimentation in Digital Public 
Governance, Oxford, Oxford University Press, 2024.  
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enhanced efficiency and procedural 
streamlining that has fuelled widespread 
institutional enthusiasm for the adoption of 
electronic platforms in the procurement 
domain. This enthusiasm has resulted in a 
broadly favourable reception of such 
platforms across the public sector.  

What gives rise to legitimate concern, 
however, are the methods through which the 
transition from analogue to digital formats has 
been operationalised. In particular, 
apprehension surrounds the growing centrality 
accorded to private actors13 and the 
corresponding erosion of public oversight 
with regard to key procedural phases - most 
notably those concerning the technical 
processes governing the receipt and 
preservation of documents submitted over the 
course of tendering procedures.14 

A critical point of attention lies in the 
imperative to guarantee the integrity and 
immutability of the documents that constitute 
the bids submitted by private operators. This 
necessity has led the case law of the Italian 
administrative courts to provide a number of 
procedural safeguards designed to uphold the 
credibility and transparency of the 
procurement process as a whole. 

A primary safeguard lies in the evidentiary 
value attributed to entries in protocol registers. 
These entries attest both to the receipt of the 
tender and the integrity of the submitted 
envelopes.15 

A second set of considerations concerns the 
need to verify the completeness of the 
documentation submitted by bidders during 
meetings held in the presence of 
representatives of the participating economic 
operators. In accordance with Article 89 of 

 
13 On digital platforms as new private powers see F. 
Bassan, Digital Platforms and Global Law, 
Cheltenham, Edwar Elgar, 2021. On the genesis of their 
influence and interference with state powers, see M. 
Seemann, Die Macht der Plattformen. Politik in Zeiten 
der Internetgiganten, Berlin, Nautilus, 2021. The role of 
certain platforms as ‘new private censors’ is emphasized 
by S. Schiedermair and J. Weil, Online-Intermediäre als 
Träger der Mei-nungsfreiheit - Eine Betrachtung der 
deutschen, europäischen und ameri-kanischen Judikatur 
zum Content Management von Webplattformen, in Die 
Öffentliche Verwaltung, vol. 75, no. 8, 2022, 305. 
14 A.G. Orofino, L’esternazione informatica degli atti 
amministrativi, in S. Civitarese Matteucci and L. 
Torchia (eds.), Studi per i 150 anni dall’unificazione 
amministrativa. Vol. IV La tecnificazione, Florence, 
Firenze University Press, 2016, 181, also for further 
bibliographical references.  
15 Tar Sicilia, Palermo, sec. III, 9 November 2006, no. 
2980. 

Royal Decree No. 827 of 23 May 1924, the 
case law of the Italian administrative courts 
has developed the principle of publicity of 
procurement sessions, treating it as a 
procedural safeguard for the integrity of 
operations.16 This principle has been applied 
particularly to the preliminary phase of 
tenders, during which the integrity of the 
administrative documentation submitted by 
bidders is verified. Its purpose is to ensure that 
all competitors may directly observe the 
inspection process. 

The reason underlying this safeguard is to 
provide immediate confirmation of the formal 
regularity of the submissions and to prevent 
the contents of the envelopes from being 
altered.17 If the seals were to be breached and 
no concurrent verification was conducted, any 
resulting tampering would be difficult to 
detect ex post. The significance of this 
principle has been reaffirmed by the Plenary 
Assembly of the Council of State, which 
extended its application to the opening of the 
envelope containing the technical offer.18 

A further safeguard elaborated by the case 
law of the Italian administrative courts 
requires the adoption of specific precautionary 
measures to ensure the secure storage of the 
envelopes containing the offers. According to 
a consolidated line of case law, evaluation 
panel members are expected to indicate 
explicitly in the tender minutes all measures 
taken to guarantee the integrity and 
immutability of the envelopes. These 
precautions must be ensured in principle, even 
in the absence of any concrete indication of 
tampering.19  

With the shift to electronic management, 
however, the aforementioned safeguards have 
been set aside, as they are deemed outdated. It 
is argued that the traditional requirement for 
holding procurement sessions in a manner that 
allows public or stakeholder observation 
should be reinterpreted in light of the specific 
features introduced by technological 
developments, rather than according to the 
historical standards that originally shaped its 
implementation. Digital platforms overseeing 

 
16 Council of State, sec. VI, 22 April 2008, no. 1856. 
17 Council of State, sec. V, 18 March 2004, no. 1427. 
18 Council of State, p.a., 28 July 2011, no. 13; Council 
of State, p.a., 31 July 2012, no. 31. See also Council of 
State, p.a, 22 April 2013, no. 8; Council of State, p.a., 
27 June 2013, no. 16. 
19 Council of State, sec. V, 12 December 2009, no. 
7804. 
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the various phases of the tender process are 
said to guarantee the immutability of tender 
contents, thus making traditional safeguards 
redundant. Every procedural operation is 
claimed to be automatically recorded by the 
system, with no possibility of subsequent 
alteration. In other words, platform-based 
procurement purportedly ensures full 
traceability of each step, together with the 
inviolability of electronic envelopes and the 
incorruptibility of the submitted documents.20 

Yet such claims often rest on a form of 
blind faith in the functioning of digital 
infrastructures - a confidence that persists 
despite the fact that the operation of such 
systems often remains opaque both to 
contracting authorities and to the courts. This 
opacity is even more pronounced when 
contracting authorities lack access to the 
source code of the software managing the 
procedure. 

This dynamic is hardly surprising.21 It is 
therefore not surprising that, in appreciating 
the simplification brought about by 
technology, its benefits are often overstated22 
and its risks underestimated23 - especially 
when machines are entrusted with performing 
serial and repetitive tasks that humans have 
little interest in carrying out.24 

Faith in technological systems, however, 
tends to become problematic when those 
systems displace human actors in areas 
involving cognitive and decisional 
functions—functions that individuals have an 
interest in exercising directly. 

4. The Accreditation of Digital Procurement 
Platforms 

The need for public control over digital 
procurement platforms appears to be more 
acknowledged in the current Public Contracts 

 
20 Council of State, sec. V, 21 November 2017, no. 
5388. See also Cons. St., sec. V, 5 December 2014, no. 
6017. 
21 A.G. Orofino, La semplificazione digitale, in Il diritto 
dell’economia, vol. 100, 2019, 87. 
22 M.R. Ferrarese, Poteri nuovi, Bologna, Il Mulino, 
2022, 69. 
23 L. Sundberg, Towards the Digital Risk Society: A 
Review, in Human Affairs, vol. 34, no. 1, 2024, 151. See 
also A. Barone, Amministrazione del rischio e 
intelligenza artificiale, in European Review of Digital 
Administration & Law, 2020, vol. 1, Issue 1-2, 63. 
24 M. Martini and D. Nink, Subsumtionsautomaten ante 
portas? - Zu den Grenzen der Automatisierung in 
verwaltungsrechtlichen (Rechtsbehelfs-) Verfahren, in 
Deutsche Verwaltungsblatt, 2018, 1128. 

Code than in the previous Code.25 This shift 
reflects a growing awareness of the 
importance of regulatory scrutiny in ensuring 
accountability and in the use of such 
platforms. 

In particular, for the first time the 
Legislative Decree No. 36 of 2023 introduces 
public control through a platform 
accreditation process. It establishes that 
contracting authorities must use digital 
procurement platforms to conduct both the 
award and performance phases of public 
contracts, in accordance with the technical 
rules referred to in Article 26.26 

In its current version, following recent 
amendments,27 Article 26 provides that such 
platforms must be certified and included in a 
register maintained by the National Anti-
Corruption Authority (ANAC). The technical 
certification criteria and procedures are 
defined by the Agency for Digital Italy 
(AgID), in agreement with ANAC, the 
Presidency of the Council of Ministers 
(Department for Digital Transformation), and 
the National Cybersecurity Agency.28 

The technical rules entitled ‘Requisiti 
tecnici e modalità di certificazione delle 
Piattaforme di approvvigionamento digitale’ 
(Technical requirements and certification 
procedures for digital procurement platforms) 
were adopted by AgID through Determination 
no. 137 of 1 June 2023. According to these 
rules, applicants seeking accreditation are 
required to submit self-certifications attesting 
that their platforms comply with AgID’s 
guidelines. 

These guidelines, in turn, require platforms 
to guarantee full traceability of all operations 
performed, by means of a system log. They 
must also ensure the immutability of such logs 
and the verifiability of their integrity.29 

 
25 See Agid Circular No. 3 of 6 December 2016, on 
Regole Tecniche aggiuntive per garantire il colloquio e 
la condivisione dei dati tra sistemi telematici di acquisto 
e di negoziazione (Additional Technical Rules to ensure 
the exchange and sharing of data between telematic 
purchasing and trading systems). 
26 Article 25(2) of Legislative Decree No. 36/2023. 
27 Reference is made to the amendments introduced by 
Article 10(1) of Legislative Decree No. 209 of 31 
December 2024. 
28 Art. 26(1) of Legislative Decree No. 36/2023.  
29 See para. 3.3.1.3 of the technical rules adopted by 
Decision No. 137/2023 of 1 June 2023. See also the 
Regolamento recante la procedura di certificazione 
delle piattaforme di approvvigionamento digitale ai 
sensi dell’art. 26 del d.lgs. 31 marzo 2023, n. 36 
(Regulation laying down the procedure for the 
certification of digital procurement platforms pursuant 
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However, the provision does not clarify the 
technical means for ensuring immutability and 
integrity, thereby leaving significant 
uncertainty as to the actual scope of the 
requirement. 

This ambiguity enables private operators to 
resort to evasive implementations. The risk is 
further heightened by the fact that verification 
of the self-certifications - through which 
operators assert compliance with the 
aforementioned, and rather opaque, regulatory 
framework - is conducted on a sample basis. 
Moreover, such verification is carried out 
externally, without granting the authority 
access to the software itself. The result is a 
form of oversight that is insufficiently 
effective. 

5. The Implementation of the Principles of 
Publicity and Non-Exclusivity of 
Algorithmic Decision 

The above considerations may hinder the 
effective implementation of a number of 
provisions set out in the Code itself, and in 
particular those enshrined in Article 30.30 This 
provision states that, where feasible and with a 
view to achieving greater efficiency, 
contracting authorities shall automate their 
activities by adopting technological solutions, 
including artificial intelligence and distributed 
ledger technologies. 

According to some interpretations, the 
provisions of Article 30 apply exclusively to 
the use of actual artificial intelligence 
systems, and not to instances of administrative 
automation. This view is based on the 
explanatory report accompanying the new 
Public Contracts Code, in which the Council 
of State stated that the rule laid down in 
Article 30 is intended to govern developments 
in the (near) future. At present, the Council of 
State notes that procurement procedures in 
Italy mostly involve the use of non-learning 
algorithms, designed for the automatic 
comparison of certain identifiable parameters 
of the offers submitted.31 

 
to Article 26 of Legislative Decree No. 36 of 31 March 
2023), adopted by Agid Decision No. 334 of 27 
December 2023. 
30 G. Gallone, Digitalizzazione, amministrazione e 
persona: per una ‘riserva di umanità’ tra spunti 
codicistici di teoria giuridica dell’automazione, in 
Persona e amministrazione, no. 1, 2023, 329; A. 
Corrado, I nuovi contratti pubblici, intelligenza 
artificiale e blockchain: le sfide del prossimo futuro, in 
Federalismi, no. 19, 2023, 128. 
31 We quoted what was written on p. 49 of the Report. 

However, Article 30 states that contracting 
authorities shall automate their activities using 
technological solutions to improve efficiency, 
including artificial intelligence and distributed 
ledger technologies, in compliance with the 
applicable legal framework. It follows that 
Article 30(1) of Legislative Decree No. 36 of 
2023 refers not only to artificial intelligence 
and blockchain technologies,32 but also to a 
broader range of automation tools. The 
linguistic construction of the provision - 
particularly the use of the term ‘including’ - 
suggests that the rule is intended to apply to 
all forms of administrative automation. 

Accordingly, the activities contemplated by 
Article 30 would not appear to be confined to 
the evaluation and scoring of tenders. They 
would also extend to processes such as the 
acquisition and storage of documents 
generated throughout public procurement 
procedures.  

Whenever contracting authorities rely on 
digital tools to conduct such procedures, the 
rules laid down in Article 30 should apply. 
This provision further specifies that, in 
purchasing or developing technological 
solutions aimed at automating tendering 
procedures referred to in paragraph 1, 
contracting authorities and granting bodies 
shall ensure the availability of the source 
code, the related documentation, as well as 
any other element useful for understanding the 
operating logic.33 

The same provision also states that 
decisions made through automation must 
comply with the principles of knowability and 
non-exclusivity of the algorithmic decision. 
According to the first of these principles, 
every economic operator is entitled to receive 
information concerning the logic underlying 

 
32 See, on this point, the monographic section of Issue 
no. 1, 2021, of the European Review of Digital 
Administration & Law, edited by I. Alamillo Domingo, 
M. Balloriani, M.A. Bernal Blay and G. Gallone, 
entitled Blockchain and Public Administration. See also 
G. Gallone, Blockchain, procedimenti amministrativi e 
prevenzione della corruzione, in Diritto dell’economia, 
2019, 187; G. Gallone, La pubblica amministrazione 
alla prova dell’automazione contrattuale. Note in tema 
di smart contracts, in Federalismi, no. 20, 2020, 142; C. 
Namont Dauchez and L. Cluzel-Métayer, Registres 
publics vs blockchain publique. L’État et le notariat 
face à la révolution blockchain, in Revue du droit public 
et de la science politique en France et à l’étranger, no. 
1, 2022, 101; G. Lo Sapio, Il tormentato rapporto tra 
blockchain e pubblica amministrazione nel prisma dei 
contratti pubblici, in Federalismi, no. 26, 2023, 112. 
33 A more detailed discussion of this issue will follow in 
section 6.3. 
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the decision.34 The second requires that any 
automated activity performed by the platform 
must remain subject to human oversight.35 

This provision, however, appears to be 
disregarded in practice, since the 
accreditation rules do not require contracting 
authorities to retain full control over the 
operations automatically performed by the 
system. As a result, the principle of non-
exclusivity of the algorithmic decision cannot 
be effectively applied. Verification, where it 
occurs, may be carried out by those who 
manage the platforms, who are typically 
private entities and, in any case, are distinct 
from those entrusted with the performance of 
public procurement functions. 

To appreciate the significance of this point, 
it is sufficient to consider that, in various 
proceedings concerning alleged errors in the 
uploading or preparation of electronically 
submitted bids, the courts have often had to 
rely on evidentiary requests addressed to the 
private operators managing the digital 
platforms made available to the contracting 
authorities.36 

The matter has been expressly addressed in 
a recent judicial decision.37 On that occasion, 
the court drew a distinction between the 
application of the principles laid down in 

 
34 A similar solution has been adopted in Spain, with 
reference not only to public procurement but to all 
administrative proceedings, by Article 41(1) of the Ley 
40/2015, 1 October, de Régimen Jurídico del Sector 
Público. This provision states that: ‘En caso de 
actuación administrativa automatizada deberá 
establecerse previamente el órgano u órganos 
competentes, según los casos, para la definición de las 
especificaciones, programación, mantenimiento, 
supervisión y control de calidad y, en su caso, auditoría 
del sistema de información y de su código fuente. 
Asimismo, se indicará el órgano que debe ser 
considerado responsable a efectos de impugnación’. 
Similarly, Article L. 312-1-3 of the French Code des 
relations entre le public et l’administration provides 
that: ‘Sous réserve des secrets protégés en application 
du 2° de l’article L. 311-5, les administrations 
mentionnées au premier alinéa de l’article L. 300-2, à 
l’exception des personnes morales dont le nombre 
d’agents ou de salariés est inférieur à un seuil fixé par 
décret, publient en ligne les règles définissant les 
principaux traitements algorithmiques utilisés dans 
l’accomplissement de leurs missions lorsqu’ils fondent 
des décisions individuelles’.  
35 G. Gallone, Riserva di umanità e funzioni 
amministrative. Indagine sui limiti dell’automazione 
decisionale tra procedimento e processo, Padua, 
Cedam, 2023. 
36 Council of State, sec. V, 2 April 2024, no. 3013; Tar 
Puglia, Lecce, sec. I, 24 June 2021, no. 963; Tar 
Umbria, sec. I, 29 July 2024, no. 581.  
37 Tar Piemonte, sec. I, ord. 4 December 2024, no. 1269. 

Article 30 of the Code to proceedings 
conducted with genuine decision-making 
technologies, and their application to 
proceedings in which digital tools are used 
solely for the automatic acquisition of certain 
factual elements, which are then submitted to 
the administration for evaluation. That 
decision appears to affirm that human 
oversight may be dispensed with where the 
machine does not adopt a decision itself, but 
merely acquires and transmits to the deciding 
authority a factual element relevant to the 
adoption of the final measure.  

This is a distinction that, in the writer’s 
view, does not deserve to be endorsed. It is 
well established that every administrative 
decision involves two distinct phases. The 
first concerns the assessment of the facts on 
which the authority is required to deliberate. 
The second involves the legal interpretation of 
those facts, with the consequent application of 
the relevant legal provisions to the specific 
case. It is no coincidence that Article 3 of the 
Law on Administrative Procedure requires the 
statement of reasons supporting the 
administrative decisions to indicate both the 
factual premises and the legal grounds on 
which they are based.38 

It is therefore inappropriate to downplay 
the relevance of the phase of factual 
acquisition in comparison with that of actual 
decision-making, as if the former were merely 
ancillary to the latter. The distinction between 
the moment in which facts are gathered and 
that in which the legal norm is applied often 
proves to be artificial, particularly when the 
administration is called upon to exercise 
strictly bound powers. In such cases, the 
content of the administrative measure is 
effectively predetermined by the factual 
framework constructed by the automated 
system. 

An instructive example is offered by the 
case in which a radar device autonomously 
detects that a vehicle has exceeded the speed 
limit on a particular road segment. Even 
though the sanction is formally imposed by a 
human official, the act remains a bound one, 
since its content is determined by the 

 
38 On this subject see I.M. Marino, Giudice 
amministrativo, motivazione degli atti e ‘potere’ 
dell’Amministrazione (2003), in A. Barone (ed.), I.M. 
Marino. Scritti giuridici, vol. II, Naples, Edizioni 
Scientifiche Italiane, 2015, 1019. On the duty to state 
reasons, see also A. Cassatella, Il dovere di motivazione 
nell’attività amministrativa, Padua, Cedam, 2013. 
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machine-generated factual determination. In 
such circumstances, the human operator lacks 
any margin of discretion in relation to the 
decision to be taken. 

It was precisely this type of concern that 
led the Italian Council of State to affirm that 
the automation of administrative activity must 
in any case preserve the decision-making 
authority’s ability to conduct an independent 
assessment of the facts.39 

From the author’s perspective, such a 
position could be considered unduly rigid. 
Indeed, there have already been cases in 
which the evaluation of certain facts was 
carried out autonomously by machines, 
without any possibility of subsequent human 
oversight. Nevertheless, such practices have 
been regarded as legitimate, provided that the 
measurements were conducted in accordance 
with specific rules designed to ensure their 
reliability. 

Notably, the issue has arisen with regard to 
detections carried out by speed cameras. The 
Italian Constitutional Court has addressed the 
matter when reviewing the provisions of the 
Italian Code of Road Traffic that authorise the 
use of radar-based devices for speed 
measurement.40 In this context, it was held 
that such devices may be used only where 
their reliability is ensured through a rigorous 
review of their proper functioning. This 
review must be structured in two phases: a 
prior official certification of the equipment 
and subsequent calibration procedures 
conducted at regular intervals. 

In particular, the Constitutional Court has 
emphasised that the use of speed enforcement 
devices entails a clear restriction of individual 
rights, as a consequence of automated 
measurements. The Court has also pointed out 
the difficulty for individuals to produce 
counter-evidence capable of proving a 
possible error in the measurement of the 
vehicle’s speed. This difficulty stems from the 
fact that such detection is, by its very nature, 
not repeatable.41 According to the 
Constitutional Court, the restriction of the 
rights of sanctioned individuals may be 
considered acceptable only if there is 

 
39 In this sense see para. 8.2, of Cons. St., sec. VI, 8 
April 2019, no. 2270. 
40 See art. 45(6) and art. 142(6) of Legislative Decree 
No. 285 of 30 April 1992. 
41 A.E. Ricci, Digital evidence e irripetibilità delle 
operazioni acquisitive, in Diritto penale e processo, 
2010, 339. 

reasonable reliance on the proper functioning 
of the device. However, this requires prior 
certification and regular calibration, along 
with continuous verification of the 
equipment’s operational accuracy.42 

In a different context, it has been observed 
that the use of devices based on automated 
measurement systems, applied to assess 
candidates’ performance in competitive 
selection procedures for public employment, 
requires the implementation of specific 
safeguards. These devices must undergo prior 
verification by technically qualified entities to 
ensure their type-approval, proper calibration, 
correct installation and full operational 
reliability. It has been recognized that the need 
for such safeguards is justified by the fact that 
the methods of conducting competitive 
examinations directly affect a fundamental 
right of the candidates, namely the right to 
work.43 

It is considered that the principles applied 
to automated measurements should also be 
extended to any verification of the factual 
elements necessary for the adoption of 
administrative acts. This holds even more true 
when such factual assessments carried out 
autonomously by machines are not repeatable. 
An assessment is considered non-repeatable 
when, by its very nature, it cannot be 
replicated at a later stage without the risk of 
altering or losing the data being verified.44 

This point is easier to grasp through an 
example. If the issue concerns how a bid was 
submitted on a digital platform and the 
potential liability for an incorrect upload, it is 
generally not possible to repeat the operation 
through later simulations to reconstruct what 
happened. In such cases, reliance must be 
placed on the system records, but only if their 
reliability has been properly verified. 

Hence, it is certainly worth considering the 
procedures for monitoring platforms. Controls 
should be conducted periodically if it becomes 
evident that the technical equipment employed 
is prone to obsolescence or degradation; nor 
does it appear reasonable to dispute the 

 
42 Const. court, 18 June 2015, no. 113. 
43 Council of State, sec. III, ord. 1 December 2023, no. 
4857. M.T.P. Caputi Jambrenghi, Spunti di riflessione 
su digitalizzazione della P.A. e rapporto di lavoro, in Il 
Lavoro nella giurisprudenza, 2021, 798. 
44 On the concept of unrepeatability, albeit with specific 
focus with reference to the criminal trial, see C. Cesari, 
‘Giusto processo’, contraddittorio ed irripetibilità degli 
atti di indagine, in Rivista italiana di diritto e procedura 
penale, 2001, 56. 
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necessity for platforms to be tested and 
validated through a thorough assessment of 
their actual functionality. 

This observation becomes even more 
compelling when considering the public role 
performed by such platforms. In this regard, 
Article 1-ter of Law no. 241 of 1990 is 
applicable to these infrastructures. This 
provision provides that private entities 
responsible for carrying out administrative 
activities must comply with the principles of 
economy, effectiveness, impartiality, 
publicity, and transparency, ensuring a level 
of protection no lower than that required of 
public administrations under the same law.45 

6. Evidence of the System’s Functioning 

Additional critical issues arise in relation to 
the evidentiary methods used to demonstrate 
the system’s functioning. Such evidence may 
be obtained through the analysis of log files 
or, where available, through the examination 
of the source code. The need to demonstrate 
the proper functioning of the system may also 
imply specific models for the allocation of the 
burden of proof between the parties.46 

6.1. The Evidentiary Value of Log Files 

As previously noted, evidence concerning 
the functioning of digital platforms may be 
derived from the analysis of log files, 
provided that they are reliable. Such reliability 
must first be assessed with reference to the 
conditions under which they were generated, 
and subsequently with reference to the manner 
in which they have been stored. 

To clarify further, system logs are 
automatically generated by the software upon 
the occurrence of certain events or operations. 
It is possible, however, that a system error 
may result in the alteration of log files, 
thereby compromising their integrity. This 
issue concerns the moment of their 
generation. 

There is also an issue concerning the 
preservation of log files. It is essential that 
they be stored using techniques capable of 
ensuring their authenticity. 

Courts have often engaged in discussions 
concerning the evidentiary value of log files, 

 
45 E. Cremona, I poteri privati nell’era digitale. Libertà 
costituzionali, regolazione del mercato, tutela dei diritti, 
Naples, Edizioni Scientifiche Italiane, 229. 
46 A. Panzarola Riflessioni in tema di onere della prova 
nei processi amministrativo e civile, in Diritto 
processuale amministrativo, 2025, 295. 

as though this expression referred to a well-
defined legal category. In reality, however, the 
term is merely descriptive in nature, as it 
refers to the function performed by such files 
and to the manner in which they are 
generated. 

From a strictly evidentiary standpoint, 
however, log files may be regarded as ‘pre-
constituted evidence’ (that is, documents 
created before any legal dispute for the 
purpose of establishing facts).47 As is well 
known, their probative value depends on the 
legal provisions governing both their 
admissibility as documentary material and the 
procedures through which their authenticity 
may be challenged.48  

In particular, log files are to be regarded as 
electronic documents, whose legal value must 
be assessed in accordance with Article 20 of 
Legislative Decree No. 82 of 2005.49 This 
provision assigns different levels of probative 
weight to electronic documents depending on 
their security, integrity, and immutability 
features, or on the use of qualified or 
advanced electronic signatures for their 
authentication.  

For the reasons outlined above, the judicial 
approach that grants full reliability to log files 
regardless of how they were generated and 
stored appears difficult to endorse. This is 
probably an approach driven by a form of 
pragmatism aimed at consolidating the status 
quo. If it were acknowledged that electronic 
platforms are not inherently secure and that 
their reliability must be demonstrated on a 
case-by-case basis, a critical issue would arise 
within the system, especially considering that 
the new Public Contracts Code seeks to 
promote the use of digital techniques in 
conducting public tenders. Arguing that the 
operator must demonstrate the system’s 
reliability on every occasion effectively 
undermines its use and weakens stakeholders’ 
confidence in the adoption of new 
technologies. By contrast, asserting that 
platform management always provides 
stronger guarantees regarding the integrity and 
confidentiality of bids and ensures the 
traceability of every operation,50 reinforces the 

 
47 Cass., sec. I, 29 January 2024, no. 2607. 
48 M. Taruffo (ed.), La prova nel processo civile, Turin, 
Giappichelli, 2012. 
49 A.G. Orofino, Forme elettroniche e procedimenti 
amministrativi, Bari, Cacucci, 2008. 
50 Council of State, sec. V, 21 November 2017, no. 
5388. In terms see also Council of State, sec. V, 29 
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case for their use and encourages the digital 
transition of public procurement. 

To corroborate the considerations outlined 
above, at least one precedent may be cited in 
which certain critical issues emerged during 
an investigation aimed at verifying the 
operational procedures of the platform. 
Following an inspection ordered in judicial 
proceedings, the appointed technical expert 
found that the electronic system used by the 
contracting authority ‘does not fully guarantee 
the immutability of documents transmitted in 
electronic format’, thereby creating a virtual 
environment ‘characterised by an imperfect 
safeguarding of the integrity of the transmitted 
data, to the detriment of transparency’.51 

The example described above is only a 
single case, but it is meaningful as it 
demonstrates the need to move beyond the 
uncritical trust often placed in digital 
platforms. By adopting a more disenchanted 
approach and subjecting the various platform 
systems to a rigorous assessment of their 
reliability, the analysis may reveal 
vulnerabilities. Such vulnerabilities would 
remain hidden if unquestioning faith were 
placed in the capabilities offered by digital 
technologies. 

6.2. The Allocation of the Burden of Proof in 
the Event of Platform Malfunctions 

The judicial approach that emphasizes the 
importance of log files is mitigated when the 
analysis of these files cannot provide 
definitive answers about responsibility for 
certain malfunctions. This does not concern 
the issue of ensuring their authenticity, which 
is a separate matter. When doubts exist, it has 
been held that any uncertainty should be 
resolved in favor of the competing economic 
operator.52  

This follows a burden of proof allocation 
principle that takes into account the 
organizational benefits gained by the 
contracting authority through the use of digital 
platforms. From this perspective, technical 
issues that hinder the proper conduct of the 
procedure cannot be automatically attributed 
to the competitor. This is especially true when 

 
October 2014, no. 5377; Council of State, sec. III, 3 
October 2016, no. 4050; Council of State, sec. III, 25 
November 2016, no. 4990. 
51 Council of State, sez. III, 25 January 2013, no. 481.  
52 Council of State, sec. III, 7 January 2020, no. 86; 
Council of State, sec. IV, 15 December 2022, no. 
10983. 

the competitor has acted with all due diligence 
required by the specific circumstances.53  

This approach is based on a systemic 
principle. The party benefiting from a specific 
organizational method - in this case, the 
digitisation of the procedure - must also bear 
its risks, unless it can demonstrate that the 
harmful event is solely attributable to the 
competitor’s conduct. Without clear and 
documented evidence establishing the 
competitor’s responsibility, the contracting 
authority cannot exclude or penalize the 
competitor’s offer without violating the 
principles of equal treatment and 
proportionality. 

6.3. The Selection of Software: Balancing 
Public Interest and Proprietary Logic 

The use of technical tools in the conduct of 
digital procedures makes it particularly 
appropriate to adopt platforms with accessible 
source code.54 However, the relevant Italian 
legislation reveals several inconsistencies in 
this regard.  

Several provisions set out in Chapter VI of 
the Digital Administration Code deal with this 
matter. These rules generally apply to all 
software acquisitions carried out by public 
administrations.55 Additional provisions are 
laid down in Article 30 of the Public Contracts 
Code, which specifically govern the 
acquisition of software used for managing 
public procurement procedures.  

With regard to the Digital Administration 
Code, the main provision is undoubtedly 
Article 68. It requires public administrations 
to acquire computer programs in accordance 
with the principles of economy, efficiency, 
investment protection, re-use, and 
technological neutrality. The acquisition must 
be based on a technical and economic 
comparative evaluation of the various 
solutions available on the market, including 
the option of favouring free56 software with 

 
53 Council of State, sec. III, 7 January 2020, no. 86. 
54 D. Marongiu, I primi passi della giurisprudenza 
amministrativa in materia di software, in Diritto e 
processo amministrativo, 2007, 1025. 
55 F. Bravo, Software ‘open source’ per la P.A. tra 
diritto d’autore, appalti pubblici e diritto dei contratti. 
La licenza pubblica dell’UE per i programmi a codice 
sorgente aperto, in Il diritto dell’informazione e 
dell’informatica, 2008, 865. 
56 With Determination no. 115/2019, dated 9 May 2019, 
the ‘Linee guida su acquisizione e riuso di software per 
le pubbliche amministrazioni’ (Guidelines on the 
Acquisition and Reuse of Software for Public 
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open-source code.57 
Article 68, paragraph 2, of the Code sets 

out the parameters that must be taken into 
account when choosing which software to 
acquire:58 a) the administration must consider 
the total cost of the solution, including the 
expenses required for its maintenance; b) it 
must assess the level of interoperability of the 
interfaces and systems employed; c) it must 
evaluate the guarantees offered in terms of 
security. 

The provision further states that if, 
following a comparative assessment carried 
out in accordance with the prescribed criteria, 
the public entity is justifiably unable to access 
solutions already available within public 
administrations or access free and open-source 
software adequate to meet its needs, the 
acquisition of proprietary software through a 
license agreement is permitted.  

Finally, Article 68 requires a formal 
assessment to be carried out when selecting 
the software, which must follow procedures 
and criteria defined by Agid.59 

In particular, Agid Guidelines, in their 
interpretation of the provision, state that the 
legislator intended to adopt a strong 
preference for open source within public 
administrations and that this approach is 
clearly reflected in the wording of Article 69, 
paragraph 2.60  

As previously mentioned, Article 30 of the 
Public Contracts Code states, in its first 
paragraph, that in order to improve efficiency, 
contracting authorities shall automate their 
activities, where possible. This may be 
achieved through technological solutions, 
which include artificial intelligence and 
distributed ledger technologies. 

The same provision adds that, when 
acquiring and implementing solutions for the 
automation of activities in the field of public 

 
Administrations) were approved. Paragraph 1.2 of this 
act clarifies that the reference contained in Article 68 
extends to all types of software usable by public 
administrations, including web and desktop 
applications, operating systems and websites. 
Previously, reference may be made to Agid Circular no. 
63 of 6 December 2013, which set out the prior 
guidelines adopted for the implementation of Article 68. 
57 Art. 68(1)(c) of the Digital Administration Code. 
58 Article 68, paragraph 2, refers to ‘purchase.’ The 
provision could be interpreted as applying both to the 
actual purchase of the software and to the more 
common acquisition of usage licenses. 
59 See supra, footnote 56.  
60 This has been transcribed from paragraph 1.1 of the 
Guidelines adopted by Determination no. 115/2019. 

contracts, contracting authorities and granting 
bodies shall ensure the availability of the 
source code, the related documentation, as 
well as any other element useful for 
understanding the operating logic. They must 
also include in the tender documents clauses 
that ensure assistance and maintenance 
services aimed at correcting errors and 
avoiding undesired effects resulting from 
automation. 

The legislation appears to favour the use of 
free software by public administrations. This 
does not conflict with Article 26 of 
Legislative Decree No. 36 of 2023. That 
provision does not expressly require the use of 
platforms based on free software. Nor does it 
preclude it. 

The provision is therefore neutral in this 
respect. The applicable rules concerning the 
type of software to be preferred are laid down 
in Article 68 of the Digital Administration 
Code and in Article 30 of Legislative Decree 
No. 36 of 2023. 

6.4. Access to Software as a Safeguard 
Mechanism  

The adoption of free software also 
represents a measure of administrative 
transparency. For this reason, Italian case law 
has repeatedly upheld its accessibility.61 

Of particular interest is the judgment 
rendered by the Regional Administrative 
Court for Lazio, which held that access could 
be granted to the software used to manage the 
written tests conducted in a competitive public 
recruitment procedure. The ruling was based 
on the assumption that the software played an 
ancillary role in relation to the decisions 
entrusted to the selection board.62 The Court 
held that, in the case under examination, the 
software merely recorded a range of data 
instrumental to the proper conduct of the 
procedure and subsequently made such data 
available to the administrative body 
responsible for the final decision. 

In particular, in describing the tasks 
assigned to the software interface, the 
Regional Administrative Court for Lazio 
stated that the program used for the written 
tests in the recruitment procedure had 

 
61 Tar Lazio, Rome, sec. III, 21 March 2017, no. 3742; 
Tar Lazio, sec. III bis, 6 June 2019, no. 7333; Tar 
Campania, Naples, sec. VI, 24 February 2020, no. 840; 
Tar Lazio, Rome, sec. III bis, 14 March 2023, no. 4455; 
Tar Puglia, Lecce, sec. II, 29 October 2024, no. 1175. 
62 Tar Lazio, Rome, sec. III bis, 30 June 2020, no. 7370. 
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performed several functions. First, it enabled 
candidates to view the questions preloaded 
into the system and to submit their responses. 
Second, it allowed those responses to be 
saved, collated, and encrypted in preparation 
for their subsequent transmission- 
anonymously - to the evaluation committees. 

From a functional standpoint, the program 
performed tasks related to data acquisition, 
storage and sharing, by transmitting and 
collecting questions and answers, thereby 
acting as a ‘receptive-intermediary’. The court 
held that the operations performed by the 
software were fully comparable to those 
carried out by auxiliary personnel who, in a 
traditionally administered procedure, would 
have been responsible for distributing the 
answer sheets, collecting them, and sealing the 
envelopes. 

Although these activities are ancillary to 
the assessments made by the selection board, 
the court considered that they influence the 
final decision. For this reason, in 
implementation of the principle of 
transparency, the court affirmed the 
accessibility of the software that managed 
such operations. The polysemic nature of the 
algorithm used in administrative procedures of 
constitutional relevance, such as public 
recruitment, makes full access to and 
verifiability of the source code indispensable.  

Access to the source code is not precluded 
by the need to protect the program as an 
intellectual creation, since copyright 
protection cannot justify a refusal of access. 
Priority must be given to the public interest in 
transparency, oversight and legality of 
administrative action.63 

A different position, however, was taken 
by the Regional Administrative Court for 
Piedmont with specific reference to the 
algorithm used in the management of a public 
platform employed to conduct an electronic 
tender.64 The court considered that, in the field 
of public procurement, the specific regime 
governing document disclosure, as set out in 
Article 35, paragraph 5, of Legislative Decree 
no. 36 of 2023, should apply. This would 
justify a different legal approach from that 
adopted in the cases examined by the 
Regional Administrative Court for Lazio. 
According to the provision, access to the 
software managing the various digital 

 
63 Tar Lazio, Rome, sec. III, 21 March 2017, no. 3742. 
64 See footnote 35. 

infrastructures operated by contracting 
authorities is permitted only when it is 
indispensable for the purpose of defending the 
legal interests of competing economic 
operators in court proceedings. 

Another argument for denying access was 
based on the nature of the software’s function. 
In the case examined by the Regional 
Administrative Court for Piedmont, the 
software had not been used to adopt the final 
decision but solely to autonomously ascertain 
a factual element. 

As previously observed in this analysis, the 
argument that seeks to draw a legal distinction 
between systems used to collect factual 
elements underlying an administrative act and 
systems that autonomously produce such acts 
is not persuasive, especially where the acts in 
question are non-discretionary. This view is 
confirmed by the judgment of the Regional 
Administrative Court for Lazio, which 
recognised the right of access to the software 
even when it was used solely to gather 
information later submitted to the competent 
authority for evaluation with a view to 
adopting the final decision.65 

As for the argument that seeks to 
emphasise the autonomy of the rules 
governing public procurement, it should be 
noted that this position is inconsistent with the 
approach taken by the Plenary Assembly of 
the Council of State. According to the latter, 
‘it is no longer possible to maintain, within 
such a complex and evolving framework that 
requires a comprehensive perspective 
informed by constitutional, European Union 
and conventional principles, that access to 
procurement documents constitutes a self-
contained and closed normative microcosm’.66 

Obviously, the differences that continue to 
characterise the regulation of transparency in 
the field of public contracts are not 
overlooked. It is nonetheless submitted that 
such differences should be harmonised and, 
where possible, mitigated, especially where 
the relevant provisions allow for interpretative 
operations of this kind. 

It therefore appears neither useful nor 
tenable to draw distinctions concerning 

 
65 Tar Lazio, Rome, sec. III bis, no. 7370/2020. 
66 The passage is quoted from Cons. St., p.a., 2 April 
2020, no. 10. The autonomy of the provisions governing 
the right of access in public procurement was, however, 
affirmed by the Council of State., sec. V, 9 December 
2008, no. 6121; Council of State, sec. V, 27 February 
2024, no. 1914. 



 

 
Carla Cozzi – Angelo Giuseppe Orofino 
 

 

104  2024 Erdal, Volume 5, Issue 2 

 

L
eg

al
 I

m
pl

ic
at

io
n

s 
in

 t
he

 U
se

 o
f 

S
of

tw
ar

e 
by

 P
u

bl
ic

 B
od

ie
s 

copyright protection and accessibility between 
software used in competitive procedures for 
the award of public contracts and software 
used in recruitment procedures for access to 
public employment. This is particularly the 
case where there is interpretative scope 
allowing Article 35 of the Code to be read in 
accordance with the view that indispensability 
must be understood as the functional 
connection between the requested document 
and the claims raised or to be raised by the 
applicant. 

7. The ‘Algocratic’ Privatisation of 
Administration as a Critical Dimension of 
Digital Transformation in Public 
Procurement 

Administrative law is undergoing a 
profound transformation,67 driven by scientific 
and technological progress.68 This change 
takes place within a broader context, where 
the role of the State and public institutions is 
being progressively diminished.69 In this 
evolving landscape, shaped by the pressure for 
greater efficiency,70 public administrations are 
increasingly relying on IT solutions. These 
tools offer immediate responses to long-
standing problems. At first glance, they seem 
to bring clear and sometimes even substantial 
advantages. 

Frequently drawn by the convenience of 
ready-made and easy-to-use applications, 
public bodies turn to the market to acquire 
operational solutions for performing a wide 
range of tasks.71 This trend raises different 
issues, depending on the nature of the 

 
67 J. Chevallier, Le renouvellement des institutions 
administratives, in L. Cluzel-Métayer, C. Prébissy-
Schnall and A. Sée (eds.), La transformation numérique 
du service public : une nouvelle crise ?, Paris, Mare & 
Martin, 2022, 25. See also B. Deffains, Le monde du 
droit face à la transformation numérique, in Pouvoirs, 
no. 3, 2019, 43. 
68 J. Esteve Pardo and J. Tejada Palacios, Ciencia y 
Derecho. La nueva división de poderes, Madrid, 
Fundación Coloquio Jurídico Europeo, 2013. 
69 S. Strange, The Retreat of the State. The Diffusion of 
Power in the World Economy, Cambridge, Cambridge 
University Press, 2009. 
70 J. Chevallier, L’État post-moderne, 6th ed., Issy-les-
Molineaux, LGDJ, 2023, 88. 
71 J. Esteve Pardo and J. Tejada Palacios, Ciencia y 
Derecho, cit., 46 where it is observed how technical 
progress presents a dark side that is not always 
immediately perceptible. In the aforementioned volume, 
it is recalled, in fact, that in the initial phase of the 
industrialisation process that affected Europe, social 
consensus towards the advent of technology was almost 
unanimous, since its potential negative repercussions 
had not yet emerged. 

functions being automated. 
In many cases, the algorithmic 

transformation of services does not raise 
particular concerns. For example, it is of little 
relevance whether systems used to regulate 
traffic lights are implemented by private 
digital service providers. 

Problems arise more clearly when public 
administrations rely on proprietary 
technologies to perform tasks that involve the 
exercise of public authority or have a direct 
impact on citizens’ lives. When this happens, 
powers are effectively delegated to private 
entities. This is potentially dangerous when 
administrations have no control over the 
technologies employed.72  

This delegation of powers is taking place 
gradually, often without full awareness.73 It is 
usually justified by the promise of better 
service quality and the simplification of 
bureaucratic procedures.74 In a context marked 
by growing demand from citizens and a 
parallel reduction in the resources available to 
public bodies (not only financial), technology 
appears to offer the ideal solution. It promises 
greater efficiency and renewed credibility75 at 
a time when administrations are increasingly 
struggling to retain citizens’ trust.76 

In this context, various private actors are 
seeking to provide the infrastructure on which 
administrations rely to digitally perform many 
of their functions. This trend is visible at 
international level, through the development 
of large intercontinental backbones that allow 
for the global transit of data.77 This occurs at 
national level too, where entire IT systems are 
increasingly designed and managed by private 
entities.78  

Private infrastructure managers naturally 
aim to maximise profits and expand their 
business opportunities. This frequently 

 
72 A.G. Orofino, Open source e pubblica 
amministrazione, in G. Cassano (ed.), Diritto delle 
nuove tecnologie informatiche e dell’Internet, Milan, 
Ipsoa, 2002, 1317. 
73 G. Jeannot and S. Cottin-Marx, La privatisation 
numérique. Déstabilisation et réinvention du service 
public, Paris, Raisons d’agir, 2022. 
74 E. Menéndez Sebastián, From Bureaucracy to 
Artificial Intelligence: The Tension Between 
Effectiveness and Guarantees, Padua, Cedam, 2023. 
75 Y Algan and T. Cazeneuve (eds.), L’État en mode 
start-up, Paris, Eyrolles, 2016. 
76 P. Rosanvallon, La contre-démocratie. La politique à 
l’âge de la défiance, Paris, Seuil, 2006. 
77 E. Nigro, Cavi sottomarini tra problemi giuridici e 
problemi spaziali, in Rivista dei trasporti, 2024, 95. 
78 See what is said in footnote 13. 
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undermines the goals pursued by public 
administrations and the principles on which 
public law has long been based. Among these 
principles is that of transparency in public 
procurement procedures, which should remain 
central when algorithmic systems are used in 
administrative decision-making.79 In practice, 
however, transparency is often neglected 
when sensitive functions are entrusted to 
private actors without effective oversight by 
the competent authorities. 

The phenomenon is not new. The notion of 
a ‘platform state’80 has long been debated, 
highlighting how the digital transformation of 
many public activities also entails a shift in 
the model of administration and in the 
relationship between citizens and public 
authorities.81 Scholars have also referred to the 
‘uberisation’ of public law and to the 
disruptive consequences this phenomenon has 
on the traditional structure of administrative 
functions.82 

Conversely, the rise of new private powers 
has long been noted.83 These powers are often 
invisible and difficult to regulate.84 They 
challenge public administrations on the global 
stage and tend to overshadow state authority.85 
The extensive use of decision-making 
algorithms has even led to references to an 
emerging form of ‘algocracy’. This notion has 
drawn attention to the risks such systems may 
pose.86 

 
79 In Council of State, sec.VI, 8 April 2019, no. 2770, 
the court affirmed that actions carried out by automated 
systems must comply with the general principles 
governing administrative activity, including the 
principles of publicity and transparency. 
80 T. O’Reilly, Governance as a Platform, in 
Innovations: Technology, Governance, Globalization, 
vol. 6, no. 1, 2011, 13. 
81 J. Chevallier, Vers l’État plateforme ?, in Revue 
française d’administration publique, no. 167, 2018, 
627. See also G. Jeannot, Vie et mort de l’État 
plateforme, in Revue française d’administration 
publique, no. 173, 2020, 165. 
82 See what is stated on p. 93 of the report published in 
2017 by the French Conseil d’État, entitled Puissance 
publique et plateformes numériques : accompagner l’« 
ubérisation ». 
83 C.M. Bianca, Le autorità private, Naples, Jovene, 
1977. 
84 On this point see, also for further references, G. 
Resta, Poteri privati e regolazione, in Enciclopedia del 
diritto. I tematici. V, Potere e Costituzione, 2023, 1008. 
85 J.-B., Auby, La globalisation, le droit et l’État, 2nd 
ed., Paris, LJDG, 2010, 135. 
86 J. Danaher, The Threat of Algocracy: Reality, 
Resistance and Accommodation, in Philosophy & 
Technology, vol. 29, 2016, 245. On this topic see M. 
Martini, Blackbox Algorithmus - Grundfragen einer 
Regulierung Künstlicher Intelligenz, Berlin, Springer, 

However, history cannot be reversed. It is 
not possible to resist the wave of progress that 
is reshaping our societies at their very 
foundations. It is preferable to attempt to 
guide this evolutionary process, directing 
innovation in ways that promote social and 
economic development. 

The AI Act appears to have moved 
partially in this direction. Nevertheless, the 
EU regulation addresses public administration 
only indirectly. Furthermore, as a measure 
primarily intended to regulate the market for 
AI systems, it cannot be regarded as a 
normative benchmark for identifying legal 
guidance on the types of software that may be 
used by public authorities. Although the AI 
Act includes provisions that impose certain 
transparency obligations for high-risk 
systems, it cannot be said that the regulation 
mandates the use of free software.87 

However, it is essential that public 
administrations do not become dependent on 
technological infrastructures provided by 
private actors. While synergies with the 
business sector active in the development of 
technologies may be encouraged, it is 
essential that such collaborations do not result 
in a subordination of public administrations to 
decisions made by external actors. This is 
especially true when those actors operate 
beyond the authority of the State and within 
globalised markets.  

It is therefore appropriate to maintain 
stringent public oversight over the software 
used by administrations and to prevent the 
management of critical processes, such as 
public procurement procedures, from being 
entrusted to platforms whose functioning 
cannot be fully understood.88 On the contrary, 
maximum transparency should be ensured.89 
This includes promoting the use by public 

 
2019, 9, who poses the following question: ‘Auf dem 
Weg in eine digitalisierte Gesellschaft knüpft sich daran 
die Grundfrage, in welchem Umfang sie wichtige 
Entscheidungen an Maschinen delegieren will, deren 
Wirkungsmechanismus die Mehrheit der Bevölkerung 
weder versteht noch nachvollziehen kann’. 
87 It is worth recalling that the European Union, in a 
communication to the Commission dated 21 October 
2020, adopted the document entitled Open Source 
Software Strategy 2020–2023: Think Open.  
88 R.M. Stallman, Free Software, Free Society, III ed., 
Free Software Foundation, Boston (MA), 2015. 
89 I. Martín Delgado, La aplicación del principio de 
transparencia a la actividad administrativa algorítmica, 
in E. Gamero Casado (ed.), Inteligencia artificial y 
sector público: retos, límites y medios, Valencia, Tirant 
lo Blanch, 2023, 131.  
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authorities of software based on open-source 
code.90 

The solution aimed at facilitating access to 
the source code is preferable to one that 
guarantees complete opacity. However, it 
raises issues of compatibility with copyright 
protection, as highlighted by authoritative 
legal scholarship.91 It is therefore advisable to 
acquire, from the outset, free and re-usable 
programmes. Ideally, such programmes 
should be identifiable within a register of 
source codes for software agents and other 
intelligent systems.92 This represents one of 
the necessary safeguards for effectively 
addressing the challenges posed by 
digitalisation in the field of public 
procurement.93 

 

 
90 The topic has long attracted the attention of legal 
scholars, not only in the Italian context. See A.G. 
Orofino, Open source e pubblica amministrazione, in G. 
Cassano (a cura di), Diritto delle nuove tecnologie 
informatiche e dell’Internet, Milan, Ipsoa, 2002, 1317; 
F. Macrez and R. Riviere, Les logiciels libres, 
l’administration et les marchés publics. Des principes 
juridiques à la pratique (et inversement), in Revue Lamy 
droit de l’immatériel, no. 16, 2006, 57; F. Bravo, 
Software ‘open source’ per la p.a. tra diritto d’autore, 
appalti pubblici e diritto dei contratti. La licenza 
pubblica dell’UE per i programmi a codice sorgente 
aperto, in Il diritto dell’informazione e dell’informatica, 
2008, 865; D. Marongiu, Organizzazione e diritto di 
internet, Milan, 2013, 61; M. Fernández Salmerón, La 
reforma del régimen jurídico de las Administraciones 
Públicas y del Procedimiento Administrativo en 
España, in Diritto mercato e tecnología, no. 2, 2016, 
207; E. Mouriesse, L’opacité des algorithmes et la 
transparence administrative, in Revue française de droit 
administratif, 2019, 45. 
91 F. Bravo, Trasparenza del codice sorgente e decisioni 
automatizzate, in Diritto dell’informazione e 
dell’informatica, 2020, 693. 
92 F. Bravo, Contrattazione telematica e contrattazione 
cibernetica, Milan, Giuffrè, 2007, 324. 
93 W. Hoffmann-Riem, Die digitale Transformation als 
rechtliche Herausforderung, in Juristische Schulung, 
2023, 617. 


