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In the field of unfair commercial practices, the use of the internet and digital review platforms consti-
tutes an aggravating element of the infringement, insofar as the online dissemination of non-genuine
reviews and misleading claims enhances the deceptive potential of the conduct and increases con-
sumers’ exposure to the risk of harm.

ABSTRACT The decision No. 1586/2025 of the Lazio Regional Administrative Court makes a significant contribution to
defining the principle of professional diligence in the context of unfair commercial practices, with particular reference to
the management of online reviews and digital communication. The Court affirms that professionals are required not only
to avoid direct misleading conduct, but also to ensure the accuracy and transparency of the entire communication chain
that represents them, including collaborators and third-party platforms. Professional diligence thus takes on a substantial
dimension, translating into a positive obligation of supervision, control, and prevention. The decision consolidates the ICA
and the case law’s orientation toward a model of extended responsibility for digital professionals, based on compliance
and active monitoring systems, for a more effective protection of consumer trust and economic freedom.
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1.The case.

The topic of this study is inspired by a case
involving the dissemination of information,
particularly reviews, by a company operating
in the residential property renovation sector
and its parent company (held liable under so-
called “parental liability” in its capacity as
100% parent of the former), via online
platforms, with subsequent online publication
on its website of the percentage of customers
satisfied with the services provided.

More specifically, in March 2023, the
Italian Competition Authority (hereinafter, the
“ICA”) initiated investigation proceedings for
unfair commercial practices (PS/12527)
against the mentioned companies (hereinafter,
together, “the Professional” or “the
Company”) regarding, among other things, the
use, on online review platforms, of positive
reviews — allegedly attributable to the

* Article submitted to double-blind peer review.

Company — with the aim of accrediting a
higher level of consumer satisfaction. The
ICA also identified the possible indication by
the Company, in certain online
advertisements, of data misleading consumers
regarding the percentage of customers
satisfied with the service it provides (“98%”),
without having clarified the criteria for
defining it. This conduct would have violated
Articles 20, paragraph 2, 21, paragraph 1,
letters b) and f), and 22, of the Italian
Consumer Code (hereinafter, “Consumer
Code™).

In December 2023, following a
comprehensive and innovative investigation
into the issue of false online reviews, the ICA
adopted the decision No. 31013, confirming
the conduct initially alleged and sanctioning
the Company. According to the ICA, as part
of its residential property renovation activities,
the Company, through its employees and
collaborators, had, among other things,
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disseminated, via online platforms, false,
inauthentic, and biased reviews, resulting in
the publication of a false percentage of
satisfied customers. The employees and
collaborators  were, in fact, strongly
incentivized to disseminate false reviews by
the reward system established by the
Professional and by the pressure exerted by its
objectives, that included obtaining positive
reviews that would improve the brand
reputation.

The ICA decision confirmed that the
described conduct constituted an unfair
commercial practice pursuant to Articles 20,
paragraph 2, 21, paragraph 1, letters b) and f),
and 22, of the Consumer Code, and concluded
with the prohibition of the repetition of such
conduct and the imposition of an
administrative ~ pecuniary  sanction  of
€500,000. Insofar as relevant here, according
to the ICA, the conduct constituted a violation
of the standard of diligence required of
professionals, pursuant to Article 20,
paragraph 2, of the Consumer Code. It was
also capable of misleading consumers
regarding the results of the service offered by
the Professional and the qualifications,
capabilities, and recognition attributed by
customers to the Professional’s services,
pursuant to Article 21, paragraph 1, letters b)
and f), of the Consumer Code.

The Company appealed this decision to
First Section of the Lazio Regional
Administrative ~ Court  (hereinafter, the
“Court”). The Court adopted decision No.
1586 of January 27, 2025, commented upon
here, dismissing the appeal and ordering the
appellants to pay the legal costs. This ruling
offers an opportunity to delve deeper into the
issue of professional liability, particularly in
the case of inauthentic reviews.

In this case, the Court, reiterating a
previously established principle, holds that the
dissemination of inauthentic reviews via
online platforms constitutes an unfair
commercial practice. Delegating the task of
collecting reviews of one’s work to a third-
party platform does not exempt the
professional from liability for culpa in
vigilando. In other words, professional’s
liability for disseminating inauthentic online
reviews exists even when their management is
entrusted to third-party platforms, due to the
obligation to diligently monitor the activity
performed and the importance given to any
incomplete  information in  commercial
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practices.

2. Unfair commercial practices and
professional diligence

2.1. Unfair commercial practices: brief

remarks

First of all, it seems appropriate to outline
the regulatory framework within which the
topic of this study falls and, first of all, what is
meant by unfair commercial practices.

The Consumer Code (Legislative Decree
No. 206/2005) defines the concept of unfair
commercial practice in a residual and general
manner. According to a formulation taken
substantially, though not literally, from Article
5, paragraph 2, of Directive 2005/29/EC,
Article 20, paragraph 2, of the Code defines as
unfair, and therefore prohibits, a commercial
practice that is “contrary to professional
diligence” and “false” or “likely to materially
distort” the economic behavior, in relation to
the product, of the “average consumer” to
whom it is addressed or of the average
member of a group, if the commercial practice
is directed towards a specific group of
consumers, thereby altering the consumer’s
ability to make an informed choice, inducing
him or her to make a “transactional decision”
that he or she would not otherwise have
undertaken.!

A “transactional decision” is a decision
made by a consumer regarding: (i) whether or
not to purchase a product; (ii) how to do so,
and under what conditions; (iii) whether to
pay in full or in part; (iv) whether to keep or
dispose of a product; or (v) whether to
exercise a contractual right in relation to the
product. This decision may lead the consumer
to choose to take a certain action or to refrain
from doing so.’

On the specific issue of unfair commercial
practices through the dissemination of
inauthentic/inaccurate  reviews, Directive
2019/2161/EC (so-called Omnibus) and, at the
Italian level, Legislative Decree No. 26 of 7
March 2023 have intervened. In particular,
two new types of practices that are in any case
misleading have been identified, i.e. that of
“sending, or instructing another legal or
natural person to send, false consumer reviews
or false appreciations or providing false
information regarding consumer reviews or

! Consumer Code, Art. 20, para. 2.
2 Consumer Code, Art. 18, para. 1, lett. m).
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appreciations on social media, in order to
promote products” (new letter bb-quater of
Article 23 of the Consumer Code) and that of
“indicating that reviews of a product are sent
by consumers who have actually used or
purchased the product without taking
reasonable and proportionate measures to
verify that the reviews come from such
consumers” (Article 23, letter bb-ter, of the
Consumer Code).

2.2. The professional diligence

Given the aforementioned definition of
unfair commercial practice, the concept of
“professional diligence” comes first to the
fore.

Establishing a standard of conduct that
professionals must maintain in their dealings
with consumers, Article 18, letter h), of the
Italian Consumer Code, deriving from Article
2, letter h), of Directive No. 2005/29/EC, but
not entirely identical to it, defines
“professional diligence” as “the normal degree
of skill and care that consumers reasonably
expect from a professional with regard to the
general principles of fair dealing and good
faith”. Rules of professional diligence are
those objective rules of conduct corresponding
to a certain level of specialized knowledge,
care, and attention that professionals are
required to observe in their commercial
practices towards consumers. Identifying this
level requires a case-by-case analysis,
specifically considering the nature of the
professional’s activity and the prevailing
circumstances.

The concept of “professional diligence” is
specific to the regulation of unfair commercial
practices and encompasses all the conduct that
a professional must observe in commercial
relationships to comply with the established
ethics of the specific and limited market
segment in which they operate. It serves as a
criterion for assessing the fairness of
commercial practices. If a professional’s
conduct violates this standard, it may
constitute an unfair commercial practice
pursuant to Article 20 et seq. of the Consumer
Code.

The “professional diligence” is interpreted
differently depending on the culture and legal
tradition of each European Union country. In
Italian law, it should not be compared to
similar concepts existing in civil law, but
should be considered independently of them.
Specifically, it should be considered
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independent of the due diligence referred to in
Article 1176 of the Italian Civil Code, which
is committed to the debtor required to fulfill
an obligation inherent in the exercise of a
professional activity and serves as a standard
for measuring the effort the professional must
make to fulfill its obligation to the consumer.
It should also be considered independent of
the notion that, conversely, can be derived
from that of ‘“negligence, imprudence, or
incompetence”, which constitutes negligence
in the civil tort referred to in Article 2043 of
the Italian Civil Code. The “diligence”
referred to in the Consumer Code cannot in
fact be considered comparable to the
diligence, prudence and expertise whose
failure to adopt allows the conduct of the
subject who causes unjust damage to others to
be classified as negligent, pursuant to Article
2043 of the Italian Civil Code.?

The difference between the concept at
stake and those of the civil law sphere is
confirmed by administrative case law,
according to which the professional has “a
position of guarantee or duty of protection”.
This means not the existence of a form of
objective  responsibility, but rather a
particularly high standard of diligence, not
attributable to the civil law standards of
evaluation of conduct alone and extended to a
phase well before the possible conclusion of
the contract.*

That said, the apparent simplicity of the
definition of “professional diligence” conceals
complex concepts, such as the ‘“normal™
degree of skill and care, the “reasonableness”

3 G. De Cristofaro, La nozione generale di pratica
commerciale “scorretta”, cit., 150 ff.; R. Calvo and I.
Riva, Art. 20, in E. Capobianco, L. Mezzasoma and G.
Perlingieri (eds.), Codice del Consumo, Naples,
Edizioni Scientifiche Italiane, 2018, 82.

4 Lazio Regional Administrative Court, Sec. I, decision
8 January 2013, No. 106, and Council of State (which is
the Italian supreme administrative court), Sec. VI,
decisions 11 December 2017, No. 5795 and 31 January
2011, No. 720. See G. Adamo, La relazione negoziale,
in G. Cassano, M. Dona and R. Torino (eds.), /I diritto
dei consumatori, Milan, Giuffré, 2021, 188. The Court
specified that “consumer protection regulations require
professionals to adopt behavior patterns that can be
partially deduced from the regulations governing their
sector of activity, as well as from the protective purpose
pursued by the Consumer Code, provided, of course,
that such conduct is actually enforceable within a
balanced framework, according to the principle of
proportionality”.

> In fact, none of the linguistic versions of Article 2 of
the aforementioned Directive other than the Italian one
contains an adjective corresponding to the adjective
“normal”.
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of the presumption that consumers may have,
or the general principles of fairness and good
faith.® These concepts are also subject to
changes over time due to the historical-
economic contingencies of the moment in
which the conduct being assessed occurs.” The
difficulty in  precisely defining the
aforementioned concepts allows the ICA
initially, and the judges subsequently, to
decide with a certain margin of interpretative
discretion. While this has generated some
uncertainty, as professionals are not always
able to assess in advance whether a given
conduct is correct, it has also had the effect of
increasing the level of diligence required of
businesses, while respecting their freedom to
conduct business, in order to avoid incurring a
violation and a penalty.® This effect includes,
for example, the possibility of attributing to
the professional the incorrect practices
adopted by its agents or third parties and this
through culpa in vigilando.

3. The role of case law: the duty of
professional diligence and the required
degree of diligence
Administrative case law has provided some

guidance on the interpretation of the concept

of professional diligence. It has stated that the
duty of diligence “must be assessed according
to rigid and predetermined criteria, but taking
into account the caution and precautions that
the circumstances of the specific case suggest
or require”.’ This varies depending on the
sector involved. For example, when the

% E. Minervini, Codice del consumo e direttiva sulle
pratiche commerciali sleali, in E. Minervini and L.
Rossi Carleo (eds.), Le pratiche commerciali sleali,
direttiva comunitaria ed ordinamento italiano, Milan,
Giuffré, 2007, 81; P. Bartomolucci, La proposta di
direttiva sulle pratiche commerciali sleali: note a prima
lettura, in I Contratti, 2005, 10, 957; V. D’ Antonio and
G. Scianalepore, Le pratiche commerciali, in P.
Stanzione and A. Musio (eds.), La tutela del
consumatore, Turin, Giappichelli, 2009, 155.

7 E. Goggiamani, Le pratiche commerciali scorrette, in
G. Alpa and A. Catricala (eds.), Diritto dei consumatori,
Bologna, 11 Mulino, 2016, 199-200.

8 The consumer protection fines imposed by the ICA,
while not as severe as those imposed in antitrust
matters, are nevertheless considerable. Following the
implementation of the Omnibus Directive, the
maximum fine for unfair commercial practices in Italy
in the field of consumer protection is €10 million. In the
case of violations involving multiple EU member states,
the maximum amount can reach 4% of the trader’s
annual turnover. See Legislative Decree 7 March 2023,
No. 26.

% Lazio Regional Administrative Court, Sec. I, decision
6 April 2009, No. 3696.
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conduct concerns highly technologically
advanced sectors characterized by specific
asymmetries, the dutg of diligence must be
constantly adjusted.!” The professional is
responsible for implementing “precautions
and measures (...) in order to prevent the
possible occurrence of harm or prejudice to
consumers”.!!

Furthermore, as anticipated, professional
diligence also refers to “good faith as an
objective rule of conduct to which the
professional must conform its actual
activity”.!> On this point the Council of State
specified that in such cases it is necessary to
“verify whether the professional’s conduct
manifests a failure to comply with honest
market practices or the general principle of
good faith™!3,

To conduct such an assessment, parameters
and criteria are required. However, there is no
indefinite  and  abstract standard  of
professional diligence that businesses can
ordinarily rely on; rather, the assessment must
be conducted in practice, taking into account
the conduct that is actually required under the
specific circumstances. In this regard, case
law has affirmed that “the rules on combating
unfair ~ commercial  practices  require
professionals to adopt models of conduct [...]
that are actually required of them within a
framework of balancing, according to the
principle of proportionality, the need for free
circulation of goods and services and the
consumer’s right to make informed decisions

in a competitive market”."*

10 Lazio Regional Administrative Court, Sec. I,
decisions 15 June 2009, Nos. 5625, 5627 and 5629;
decision 8 November 2009, No. 8400; decisions 7 July
2009, No. 6446 and 9 April 2009, No. 3722. See T.
Ammirabile, Art. 18, in V. Cuffaro, A. Barba and A.
Barenghi (eds.), Codice del Consumo, Milan, Giuffre,
2023, 123.

! Lazio Regional Administrative Court, Sec. I, decision
9 April 2009, No. 3722.

12 Council of State, Sec. VI, decision 12 January 2022,
No. 203.

13 See also Court of Justice, decision 7 September
2016, C-310/15, pt. 34; and decision 12 May 2011,
C-122/10, pt. 22.

14 Lazio Regional Administrative Court, Sec. I, decision
6 September 2017, No. 9616. See also the following
decisions of the Lazio Regional Administrative Court,
Sec. I: 5 May 2022, No. 2298; 8 January 2013, No. 106;
4 June 2012, No. 5029; 17 February 2012, No. 853; 26
January 2012, No. 866; 20 January 2011, No. 732; 8
March 2011, No. 2084; 19 November 2010, No. 33668;
5 October 2009, No. 9743; 29 March 2010, No. 4931;
19 May 2010, No. 12277. It is possible to grasp a
further criterion to follow in carrying out the concrete
evaluation, that is, the criterion of proportionality.
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The Court clarified that, since there is no
“abstract paradigm capable of providing a
univocal reference point for identifying
diligent conduct, the specific measurement of
the relevant obligation must necessarily be
measured against the conduct that is actually
required in the specific case under
consideration; that is, against that conduct
which, taking into account the specific nature
of the transaction and the body of knowledge
attributable (or reasonably expected of) the
commercial operator, may or may not prove to
be susceptible to being interpreted as an unfair
commercial practice, or contrary to the
aforementioned duty of diligence and,
furthermore, capable of misleading the
consumer’s choices (inducing the latter to
make a commercial choice that he or she
would not have otherwise made)”."?

Regarding the possibility of holding a
company liable for unknowing misconduct by
employees and collaborators, case law has
held that such liability exists when there is
“evidence of the company’s causal
contribution”, through actions or omissions,
“to any misconduct committed by other third
parties”. The absence of such evidence “is
relevant for the purpose of excluding the
company’s liability”, and does not
automatically lead to the exclusion of
liability.'®

Diligent conduct therefore also concerns
the actions of third parties appointed by the
professional and, in such cases, requires
attention to the ways in which actions are
carried out by others in the interest or on
behalf of the professional.'” In this regard,
administrative case law has clarified that the
interposition of other parties does not exclude
the operator’s liability since “any violations of
the duty of professional diligence must be
classified within the parameters of negligence,
whether these parameters are classified as
organizational negligence, or as culpa in
eligendo or in vigilando, with regard [...] to
the implementation of mechanisms — where
applicable — for verifying and monitoring the
agents’ actions, and the adoption of — any —
repressive measures, even those contractually
defined, in the case of unlawful or abusive

15 Lazio Regional Administrative Court, Sec. I, decision
4 June 2012, No. 5029.

16 Council of State, Sec. VI, decision 27 February 2023,
No. 198.

17 Lazio Regional Administrative Court, Sec. I, decision
9 April 2009, No. 3722.
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conduct”. In such cases, “the failure to
implement adequate control tools constitutes
conduct that does not conform to the normal
level of specific diligence, skill, and attention
that consumers reasonably expect from a
professional, with respect to the general
principles of fairness and good faith in the
professional’s sector of activity”. For the
purposes of the Consumer Code, “the failure
to exercise the diligence ordinarily expected
of a commercial operator, both in eligendo
and in vigilando, concerns not only the
conduct directly carried out by the latter, but
also activities that have been delegated to
others and are, consequently, performed in the
immediate interest of the principal”.'®

Lack of diligence may therefore be
constituted by the failure to adopt an adequate
monitoring system for the initiatives
undertaken by its own representatives,
especially when dealing with markets
characterized by peculiar information
asymmetries."” The professional is in fact
responsible for carrying out not only “ex ante
verification actions (which entail the related
liability in the event of poor service) [but also]
ex post control actions, including through an
adequate monitoring system, only in the
presence of which liability can be excluded,
given that the economic operator has acted
diligently”.?

Furthermore, the obligation of professional
diligence requires the commercial operator
who makes use of other subjects to adopt “an
overall attitude of assiduous and punctual
attention to the conduct that the latter have put
in place”.!

The interposition of one or more parties in
the relationship between the commercial
operator and the customers therefore does not
exempt the operator’s liability, nor does it
confer an objective nature to it. Failure to
exercise the diligence ordinarily expected of
the commercial operator, both in eligendo and

18 Council of State, Sec. VI, decision 23 June 2023, No.
6177, and decision 7 September 2012, No. 4753. See
also Lazio Regional Administrative Court, Sec. I,
decision No. 2474/2020.

19 Council of State, Sec. VI, decision 7 September 2012,
No. 4753; Lazio Regional Administrative Court, Sec. I,
decisions 19 May 2010, Nos. 12281-12325; decision 29
March 2010, No. 4931; and decision 3 March 2010, No.
3289.

2 Lazio Regional Administrative Court, Sec. I, decision
8 January 2013, No. 106.

2 Lazio Regional Administrative Court, Sec. I, decision
22 March 2012, No. 2734.
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in vigilando, concerns not only the conduct
directly carried out by the latter, but also
activities delegated to others and consequently
performed in the immediate interest of the
principal.*> Whenever third parties intervene
in a professional’s activity, the standard of due
diligence requires monitoring the conduct of
individual agents. This is to prevent the
outsourcing of certain phases of the
commercial  activity  performed  with
consumers from constituting a suitable basis
for easy exemption from liability for conduct
that the professional himself may choose to
engage in that is not attributable to its own
actions. Failure to implement adequate control
tools, however, constitutes conduct that does
not conform to the normal level of specific
diligence, skill, and attention that consumers
reasonably expect from a professional with
respect to them, in accordance with the
general principles of fairness and good faith in
the professional’s sector of activity.

In summary, according to consolidated
administrative case law, the professional is
also responsible for the activity carried out by
its agents/promoters/auxiliaries. This
responsibility exists both when it can be
attributed culpa in eligendo, and when it can
be attributed culpa in vigilando, or when it
fails to demonstrate that it has implemented an
effective and preventive monitoring system on
the activity carried out by third parties, also
interested in the commercial practice, or has
not equipped itself within its own organization
with a monitoring system suitable for allowing
timely compliance with the legislative
provision.?

The tourism sector is a prime example,
where administrative case law has clarified
that travel agents and tour operators are
required, within their respective areas of
expertise, to exercise caution when selecting
and vetting external collaborators. Therefore,
travel agents “may not advertise or sell travel
packages from tour operators whose reliability
has not been verified in any way”.**

Or, in relation to the banking sector, case

22 Council of State, Sec. VI, decision 17 April 2012, No.
4753.

23 Council of State, Sec. VI, decisions 10 June 2025, No.
4997; 17 April 2023, No. 1953; 10 March 2021, No.
2033; 25 June 2019, No. 4357; 22 July 2014, Nos. 3896
and 3897; Lazio Regional Administrative Court, Sec. I,
decisions 12 April 2017, No. 4522 and 24 November
2015, No. 13261.

24 Council of State, Sec. VI, decision 19 January 2012,
No. 209.

186

law has held that, in the event a bank entrusts
the collection of loan applications to third
parties completely external to its structure, the
diligence required by the Consumer Code
requires the bank to implement all necessary
measures to ensure that loan applications are
not acquired and processed without further
verification of the customer’s actual intention
to request the loan, as well as the accuracy of
the information received from the customer in
this regard. This measure, in fact, if
implemented  automatically on  each
application, can immediately nullify any
potential misconduct by agents. Since it is an
internal control within the bank itself, it would
be easily manageable, with guaranteed results,
and as such, objectively and subjectively
“enforceable” ?

4. The ICA’s previous cases

As part of its work, the ICA also
investigated the dissemination of information
through online reviews, verifying the duty of
diligence that applies in these cases.

In its considerations, the ICA considered
online reviews, in step with the advent of
digital, to be very useful for professionals to
promote and increase sales of products or
services and, more generally, to improve their
reputation among current and potential
customers. The dissemination of such reviews
has a significant impact on consumers’
business decisions, as the opinions of other
customers who have already used the service
and/or purchased the product can influence
their choices.

Therefore, the dissemination of false online
reviews is considered particularlgl serious and
dangerous  for  consumers.”®  Internet
dissemination reinforces the deceptive nature
of the dissemination itself, and not all
consumers, even those experienced with
online consultation, are necessarily aware of
the phenomenon of fake reviews and,
therefore, able to consciously guide their
consumer choices in the face of a distorted
information framework that tends to make
published reviews appear reliable.

In light of the above, the ICA has
ascertained the unfairness of the commercial

% Lazio Regional Administrative Court, Sec. I, decision
No. 2474/2020.

26 According to recital 47 of Directive 2019/2161/EC
“When making their purchasing decisions, consumers
increasingly rely on reviews and recommendations from
other consumers”.
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practice of disseminating inauthentic reviews
online.

Specifically, by decision No. 25237 of
December 19, 2014, the ICA confirmed and
sanctioned the unfairness, pursuant to Articles
20, 21, and 22 of the Consumer Code, of the
commercial  practice  implemented by
TripAdvisor regarding the dissemination of
misleading information on the sources of
reviews and the unsuitability of the tools and
procedures adopted to combat the
phenomenon of fake reviews (case PS/9345).
The ICA affirmed, in addition to the liability
ordinarily imposed — pursuant to the
Consumer Code — on professionals who use
and/or benefit from reviews, a specific and
additional liability on the review platforms.
Therefore, the responsibility for verifying the
veracity of reviews lies not only with the
platforms, but also with the businesses
reviewed.

Similarly, more recently, by decision No.
30574 of March 28, 2023, the ICA ascertained
and sanctioned the unfairness, pursuant to
Articles 20 and 21 of the Consumer Code, of
the sale by a company of inauthentic online
reviews, in order to promote the visibility,
products, or services of their buyers (case
PS/12371).

5. The case: the duty of diligence in the event
of dissemination of reviews, particularly
through third-party platforms

In the case referred to in the ruling under
comment, what is necessary to satisfy the duty
of diligence in the event of the dissemination
of reviews, particularly through third-party
platforms, is further defined.

According to the Administrative Court, in
accordance with the ICA’s decision, to satisfy
the duty of diligence, it is not sufficient for the
Professional to have invested in training their
external collaborators and employees (in this
case, on the proper procedures for issuing
reviews). Nor is it sufficient for the
Professional to have relied on market-leading
operators, trusting that they have the resources
and tools to intercept any opportunistic
behavior by individuals and, if necessary,
report such behavior to the Professional.
These are, in fact, precautions taken ex ante,
aimed at preventing negative conduct, but not
at enabling the timely identification of
improper conduct and prompt intervention.

In other words, precautions such as those
indicated do not allow the Professional to
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carry out any control over the conduct of the
third party it has relied on, resulting in a
failure to fully fulfill its duty of diligence.

The Professional should have observed a
particularly high standard of professional
diligence, taking into account the significant
impact of online reviews on consumers’
economic choices, the asymmetric
information between the parties that
characterizes the renovation sector, the high
cost of the services offered, and the fact that
they often concern consumers’ homes.

The defense argument, regarding the lack
of a regulatory provision requiring reviewed
companies to replace third-party platforms in
their obligations to monitor and verify the
veracity of their reviews, is not considered
persuasive by the Court.

Indeed, according to the Court, the lack of
such a provision does not in itself free
professionals from carrying out any checks on
the activities of the third-party platforms they
have relied on. This could be deduced from
the Guidance on the interpretation and
application of Directive 2005/29/EC (2021/C
526/01), adopted by the European
Commission, according to which platforms
are responsible for taking reasonable and
proportionate measures to verify that reviews
originate from consumers and truly reflect
their experience in using the product or
service.

The serious unfairness of the conduct
adopted was also confirmed, among other
things, by recital 49 of Directive
2019/2161/EC, which refers, more broadly, to
the misleading conduct of manipulating
consumer reviews and recommendations. This
regulatory  reference  undoubtedly  has
interpretative value for Articles 20 et seq. of
the Consumer Code and must be considered
merely a recognition of conduct that is
manifestly unfair and therefore already
prohibited (albeit implicitly) by the broad

general  professional  diligence clauses
pursuant to Article 20.
The Company’s position was further

aggravated by the fact that it had received
numerous complaints, as well as a letter from
the platform informing it of the suspected
inauthenticity of some reviews and requesting
in-depth investigations.

Specifically, the platform informed the
Professional that the platform’s anti-fraud
systems had identified fake reviews about the
Professional, as well as the intent to
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manipulate consumer behavior. The platform
also urged the Professional to cease this
conduct, reserving the right to terminate the
Professional’s subscription and placing a
consumer warning on the Professional’s page.

Furthermore, in a subsequent
communication, the platform asked the
Professional to conduct an internal
investigation to determine the source of the
review fabrication and also to clarify to staff
that, as per its guidelines, they are never
allowed to review the company they work for,
even if they’ve purchased something or
otherwise had an experience offered by the
company.

The foregoing should have prompted the
Professional to carefully verify the actions of
their employees/collaborators in posting
reviews on online platforms, including with
regard to their authenticity.

However, the Professional failed to
implement suitable and effective measures
and controls to ensure the authenticity of the
published reviews and prevent the spread of
fake reviews, including by its employees or
collaborators.

Indeed, during the ICA investigation, it
emerged that the Professional had provided
strong financial incentives to its employees
and collaborators aimed at obtaining the
publication of positive reviews on online
platforms, including by implementing a
reward system and, in some cases, exerting
pressure to achieve this result. Numerous
employees/collaborators of the Professional
had therefore published numerous fake
reviews on reputation platforms, also in order
to achieve the goals set by the Professional
and, consequently, obtain the related rewards.

The Professional could have verified the
authenticity of the reviews, for example,
through dedicated customer satisfaction phone
calls to customers, or it could have modified
the reward system for its employees and
collaborators, counting only “verified”
positive reviews and imposing disciplinary (or
financial) sanctions for improper review
management. Such behavior would have
served as an effective deterrent for
collaborators from providing positive reviews
on behalf of their clients.

Furthermore, for the purposes of charging
culpa in vigilando, since the publication of
positive reviews on online platforms is
included in a corporate reward/incentive
system, there can be no doubt that the
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Professional’s employees/collaborators were
also interested in the commercial practice.

In short, contrary to the professional
diligence expected of major industry players,
and despite being aware of the phenomenon,
the Company had failed to implement suitable
and effective measures and controls to ensure
the authenticity of published reviews and
prevent the spread of fake reviews. It had
adopted neither measures to prevent improper
review management practices ex ante nor
measures to monitor the actions of its
employees and collaborators ex post.

Compliance  with the standard of
professional diligence and the prohibition of
misleading commercial practices, pursuant to
Atrticles 20, 21, and 22 of the Consumer Code,
not only prohibit the (active) dissemination of
false reviews and/or manipulation of genuine
reviews. They also require professionals
which use this form of commercial
communication to implement appropriate and
effective measures and procedures to prevent
such unlawful practices, which are particularly
dangerous for consumers, including those of
their employees/collaborators, under penalty
of liability (at least) for omission. Therefore,
professionals must be held jointly and
severally liable both for conduct directly
attributable to them, even when committed by
their employees/collaborators, and, in any
case, for culpa in vigilando over the activities
of these individuals.

In the case at stake, as in the
aforementioned decision of the Council of
State of 15 July 2019, No. 4976, concerning
Tripadvisor, it was therefore held that the ICA
had adequately justified the violation of the
standard of professional diligence, since the
Professional had not implemented suitable
measures and procedures for verifying
published reviews or, at most, had
implemented ineffective measures, despite
being aware of the intrinsic limitations of its
corporate organization regarding the use of
this form of commercial communication.

The defense argument that the contested
conduct did not impact the average
consumer’s business decisions, as it did not
influence the Professional’s rating published
on the platform, is futile. Indeed, violations of
the Consumer Code clearly constitute
dangerous offenses aimed at preventing even
hypothetical harmful effects on the consumer.

The dissemination, on the Professional’s
website, of a false and significantly higher

2025 Erdal, Volume 6, Issue 2



percentage of satisfied customers than the
actual one constitutes a violation of Articles
20, para. 2, 21, para. 1, letters b) and f), and
22, of the Consumer Code.

Similar considerations to those outlined
above for the dissemination of inauthentic
reviews also apply to the wuse, in the
Professional’s online marketing
communications, of false and misleading
claims regarding the 98% rate of customer
satisfaction with the Professional’s services.

Indeed, this conduct, albeit through a
different method, is clearly intended to convey
a higher level of customer satisfaction than is
actually the case. It may mislead consumers
regarding the Professional’s choice of
contractor for renovation services and their
qualifications, as well as the Professional’s
capabilities and the accolades given by
customers, in violation of Articles 21 and 22
of the Consumer Code. Furthermore, this
conduct is also manifestly unfair and serious
based on the standard of professional
diligence pursuant to Article 20, para. 2, of the
Consumer Code.

The investigation revealed that the “98%
satisfied customers” claim had been
disseminated via a page clearly related to the
Professional, where it was easily accessible
with a quick scroll, and was emphasized in the
context of the important partnership with the
national football team and the Italian Football
Federation.

Furthermore, customer satisfaction
appeared to be far lower than the 98% figure,
and this data was not provided by the
Professional’s  corporate marketing and
customer experience functions, which —
during the inspection — were unable to
explain the origin and methods of determining
the 98% satisfied customer figure.

The ICA correctly believed that the online
dissemination of false and/or inauthentic
reviews could mislead consumers regarding
both the quality, timeliness, and affordability
of residential property renovation services
offered, and the qualifications, capabilities,
and accolades attributed by customers to such
services.

Indeed, the dissemination of reviews
expressing  untruthful and  unsolicited
judgments can mislead consumers regarding
the choice of the professional to whom they
should entrust the provision of a typically
complex and expensive service (often
involving their own home) such as residential
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property renovation, and regarding the
characteristics of the service, which they
typically lack firsthand experience with. This
can also lead them to prefer the services of
one company over those of competitors.

6. An  extended liability regime for
professionals
The decision under review follows a

growing body of case law aimed at defining
the scope of professional liability in the
management of unfair commercial practices
related to the use of digital tools.

Specifically, the Court addresses the issue
of the dissemination of inauthentic online
reviews, clearly reaffirming that entrusting the
collection and publication of consumer ratings
to third-party platforms does not exempt
professionals from the duty to exercise
diligent oversight over their activities.

Professional diligence is not limited to
adopting formally correct conduct, but rather
entails a positive obligation to monitor and
prevent the risk of information distortion.

Professionals therefore remain liable even
when they entrust the management of
sensitive activities, such as review collection,
to third-party platforms.

The obligation to monitor and prevent risks
remains with the professional, which must
implement adequate control mechanisms and
cannot hide behind the actions of external
parties.

Outsourcing a phase of business activity
does not imply a shift in liability or a release
from liability for professionals, but rather
requires them to exercise diligent oversight
over the work of delegated parties, preventing
and neutralizing distortions resulting from
misleading or incomplete information.

Furthermore, implementing incentive
systems based on the number and positiveness
of reviews is considered to induce employees
to engage in opportunistic behavior that could
compromise the proper formation of consumer
opinion.

Substantively, the decision emphasizes the
professional’s duty of vigilance and reinforces
professional diligence as a key criterion in
assessing unfair practices. Professional
diligence is not merely a parameter of ethical
and commercial conduct, but a genuine

positive legal obligation of supervision,
organization, and control.
Specifically, regarding the relationship

between professionals and online platforms
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and their responsibilities, Italian
administrative case law emphasizes the
former’s liability. Professionals must therefore
adopt appropriate systems to verify the
authenticity of reviews, prevent opportunistic
behavior by collaborators, monitor the
activities of third parties responsible for

managing online content, and promptly
correct any anomalies or signs of
manipulation.

In strengthening the standard of due
diligence required of professionals, it is
necessary to consider the information
asymmetry between businesses and consumers
and the crucial role that online reviews play in
market decisions. Professionals must adapt to
technological evolution in markets and the
growing importance of digital platforms as
places for building commercial reputations.

From a systematic perspective, the decision
reinforces the trend in Italian administrative
case law toward establishing an extended
liability regime for professionals operating in
digitalized and information-intensive markets.
Outsourcing operational phases does not entail
the loss of liability, but rather imposes a duty
of supervision proportionate to the relevance
and risk of the delegated function.

From this perspective, the decision in
question confirms the ICA’s approach, which
had already classified the dissemination of
inauthentic reviews and the publication of
misleading customer satisfaction data as
unfair commercial practices. It also clarifies
the operational content of the duty of
professional  diligence, identifying the
presence of effective and documentable ex
ante and ex post control mechanisms as a
prerequisite.

At the same time, the decision at stake fits
within the framework of European law on
unfair commercial practices, confirming the
(consumer protection) position that such
conduct constitutes dangerous offenses, for
which it is not necessary to demonstrate actual
harm to the consumer, but simply that the
consumer is exposed to the risk of harm. It
also strengthens the protection of the digital
consumer, recognizing that the public’s trust
in the veracity of online reviews constitutes a
legal asset to be protected, the violation of
which directly impacts the freedom of
economic self-determination.

Ultimately, the ruling marks a further step
towards the accountability of digital
professionals, imposing qualified diligence
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that translates into obligations for monitoring,
training, internal auditing, and reputational
risk management.

The Lazio Regional Administrative Court’s
approach, in line with the most recent
regulatory and EU developments, lays the
foundation for a digital compliance model
based not only on the absence of intent, but
also on the active prevention of misleading
practices.

The question of establishing a concrete
measure of due diligence that is definitive and
unequivocal remains open. In fact, the
obligation of supervision is not merely a
formal requirement, but must translate into a
substantial commitment to preventing the risk
of deception on the part of the professional,
with the aim of ensuring the transparency and
reliability of the information made available to
consumers.

One  might therefore ask  what
organizational, technological, and training
tools should be implemented to prevent
information distortion, or to what extent it is
reasonable to require “active” monitoring of
the behavior of collaborators and the
operations of digital platforms. Any such
response could pose the potential risk of
excessive burdens on professionals, especially
in cases where review management is
entrusted to large platforms with their own
content control and filtering procedures.

However, this is an issue that cannot but
remain open, without a priori definition.
Indeed, professional diligence must be
examined in practice, and its measurement is
continually evolving.

Diligence therefore appears to be a
“dynamic” and technologically sensitive
standard: it evolves based on technological
tools and society’s sensitivity to transparency.
It requires adapting its control and compliance
tools to the evolution of digital tools and the
ways in which consumers form their
contractual will.

However, while the foregoing allows for
flexible adaptation to the new challenges of
the digital market, it also risks compromising
the principle of legal certainty, exposing
economic operators to shifting and difficult-
to-predict standards.

All that said, in this case, the decision
appears consistent with the aim of ensuring
effective consumer protection, and more
generally with the logic of consumer law,
which aims to rebalance the information
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asymmetry that characterizes the business-
consumer relationship. Marking a further step
toward attributing accountability to digital
professionals, the decision requires qualified
diligence. This requires not only abstention
from misleading practices but also training,
internal auditing, and reputational risk
management, and, above all, active
monitoring of the information disseminated
and the conduct of their employees or
delegated third parties. In fact, professionals
are held liable for the dissemination of
inauthentic online reviews even when
managed by third-party platforms.

The Lazio Regional Administrative Court’s
approach, in line with the most recent
regulatory and EU developments, therefore
appears to lay the foundation for a digital
compliance model also based on the active
prevention of deceptive practices.

In this sense, the ruling reaffirms that
accurate information is a prerequisite for a
truly competitive market and that professional
diligence, from this perspective, is not only a
rule of conduct, but a fundamental criterion of
responsibility and a tool for rebalancing
business-consumer relationships in the digital
economy.
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