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B. McGurk KC and J. Tomlinson, Artificial 
Intelligence and Public Law, Oxford, Hart 
Publishing, 2025. 

In the book Artificial Intelligence and Public 
Law by Brendan McGurk KC and Professor Joe 
Tomlinson the authors undertake the difficult 
task of grafting from existing legal principles an 
account of how public law mechanisms can 
regulate automated decision-making by the UK 
state. The book is ambitious in its breadth and 
scope as it draws from existing doctrinal and 
legislative materials to map how the United 
Kingdom’s existing legal frameworks regulate 
automated decision-making−although the book 
has resonance for jurisdictions beyond the UK. 

New technologies often expose the 
ambiguities extant within frameworks of legal 
regulation (L. Lessig, Code and Other Laws of 
Cyberspace, Basic Books, 1999, 22).. As a result 
these technologies can create regulatory and 
legal lacunas, with legislators not able to (or not 
inclined to) keep apace with technological 
change. McGurk and Tomlinson acknowledge 
that unlike its European neighbours the UK is far 
from achieving AI specific regulation. The 
authors therefore describe their role in the book 
as to ‘consider the key pieces of legislation that 
can be leveraged to regulate AI in default of a 
UK equivalent of the EU AI Act’. McGurk and 
Tomlinson explain how existing public law 
statutes and doctrines constrain automated 
decision-making (‘ADM’) in government. The 
authors canvas the laws of data protection, 
procurement, human rights, equality and judicial 
review and give a persuasive account of how 
existing legal doctrines and regulations can meet 
their objectives in an environment of changing 
administrative behaviour, due to automation and 
machine learning. McGurk and Tomlinson’s 
book is novel and the first of its kind in the UK 
to give a comprehensive overview of the 
different legal tools for regulating AI and 
holding to account unfair and unlawful 
automated systems in government. 

Much automation and AI literature suffers 
from an analysis of the same few examples of 
automation in public sector decision-making. 
The COMPAS algorithm in the US, the SYRI 
algorithm in the Netherlands or the Robodebt 
scandal in Australia are oft trotted out case 

studies for public sector automation (S. Van 
Schendel, The Challenges of Risk Profiling Used 
by Law Enforcement: Examining the Cases of 
COMPAS and SyRI, in L. Reins (ed.), 
Regulating New Technologies in Uncertian 
Times, vol. 32, TMC Asser Press, 2019; C. 
Holmes, AC SC, Royal Commission into the 
Robodebt Scheme, Commonwealth of Australia, 
vol. 1, 2023). But the reality is that the speed and 
scale of government automation means many 
more systems are proliferating annually. A real 
strength of Tomlinson and McGurks’ work is 
their collation of different automated systems 
and AI tools across a breadth of subject matters 
from health to taxation to criminal justice. Their 
later analysis benefits from the influence of these 
colourful and well-rendered examples.  

The book begins with a discussion of 
alternative models of regulation of AI systems, 
drawing from Anu Bradford’s taxonomy (A. 
Bradford, Digital Empires: The Global Battle to 
Regulate Technology, Oxford University Press, 
2023). The US’s market-based model, China’s 
state-based model and the EU’s rights-based 
model are all discussed. In discussing the EU’s 
AI Act the book does not explore the EU’s 
transition from the rights-based model 
exemplified by the GDPR to the risk-based 
model of the AI Act.  Traditional tools of risk-
based regimes include auditing, impact 
assessments and the logging and documentation 
of risks and harms. Rights-based models on the 
other hand, like the GDPR, typically empower 
individuals to bring claims for breaches of their 
rights. Judicial review of automated decision-
making in the UK exhibits the pitfalls of a 
rights-based system−the public currently 
experiences real difficulties vindicating their 
individual rights in claims against the state 
because AI systems are opaque and proprietary. 
The authors explicitly advocate for the use of 
risk-based ex ante steps that seek to avoid harm 
before it occurs such as consultation with 
affected parties, testing and quality assurance of 
tools and impact assessments.  

A key theme of the book is the high level of 
legal and regulatory uncertainty that is 
introduced by the use of AI and automation in 
government administration. The authors 
repeatedly refer to the uncertainty in the 
application of public law frameworks to these 
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technologies and acknowledge that how the 
courts will respond is unclear. AI presents in the 
words of the authors a ‘fundamental challenge’ 
to judicial review of automated decisions. The 
uncertainty in the application of public law 
frameworks is problematic when we consider the 
important role of judicial review in shaping 
administrative behaviour. One of the roles of 
judicial review is to instruct the administration 
on how good decision-making ought to be 
carried out (S. Halliday, Judicial Review and 
Compliance with Administrative Law, Hart, 
2004, 12). In this way it plays a vital role in 
prospectively constraining government decision-
making within lawful bounds. However, in the 
current context where there is a paucity of case 
law and uncertainty in the application of 
administrative law principles, judicial review 
doctrine is not able to play that same instructive 
role. That is one of the values of the book which 
provides guidance to the courts, legislators and 
the administration as to how judicial review 
applies to decision-making based on a logic ‘at 
odds with how ordinary human decision-making 
proceeds’. 

This uncertainty in the application of judicial 
review principles and lack of regulation can 
prove problematic for government. Tomlinson 
has pointed to the high-profile failures of 
automation and AI which can have significant 
downstream political effects. Governments in 
Australia, the Netherlands and the UK have all 
been shaken by the political coverage caused by 
the Robodebt, Child Benefits and Horizon Post 
Office scandals respectively (M. Lesh, Let’s Be 
Honest, Post Office Scandal Is Just the Tip of the 
Iceberg, 12 January 2024; C. Holmes, AC SC, 
cit., 2023). There are significant political risks if 
governments do not exercise caution in 
automating government services.  

The book emphasizes the informational 
asymmetry between individuals and the state 
both because of the intrinsic opacity of AI 
systems and the legal secrecy afford by freedom 
of information and trade secrecy regimes (J. 
Burrell, How the Machine “Thinks”: 
Understanding Opacity in Machine Learning 
Algorithms, in Big Data & Society, n. 3, 2016; 
M. Busuioc et al., Reclaiming Transparency: 
Contesting the Logics of Secrecy within the AI 
Act, in European Law Open, n. 2, 2023, 79). 
McGurk and Tomlison explain that one of the 
difficulties for individuals trying to challenge an 
automated decision is obtaining sufficient 
information about the potential illegalities in the 
decision to receive permission from the court to 

bring a claim in judicial review. Only cases that 
can satisfy the threshold of an arguable case 
receive permission. Often claimants have 
insufficient information about the criteria used 
by an automated system and its training data to 
satisfy the court at the permission stage that 
there is an arguable case of illegality (A. 
Sinclair, Automated Decision-Making and 
Government Opacity, in Public Law, 2025, 8). 
The authors argue that the duty of candour (the 
duty on the state to disclose relevant documents 
in a claim for judicial review) should be 
interpreted expansively to impose upon public 
authorities an obligation at permission stage to 
disclose to the court and claimants relevant 
information about the automated decision-
making system pertinent to any allegation of 
illegality or unfairness. This expansive reading 
of the duty would enable litigants to better 
challenge automated decision-making systems 
and in turn might address the currently paucity 
of case law relating to ADM systems in the UK.  
The authors also highlight the chilling effect that 
the UK’s complicated costs regime has on 
individuals bringing claims challenging AI 
systems which due to their complexity will 
necessarily be more expensive and difficult 
claims. 

Overall, the book provides an important 
blueprint for reform in the United Kingdom. It 
points out the ways that existing legal procedure 
does not enable claimants to effectively 
challenge illegalities in automated decision-
making systems. It highlights the evidential 
difficulties for individuals trying to bring 
equality or human rights claims. However, the 
book also provides a solid foundation for 
claimants and litigators wishing to understand 
which current laws may be fruitful in 
challenging automated systems. The authors for 
example set out the express legal authority that 
will be necessary for many AI systems to 
exercise a statutory power and the role that the 
doctrine of no-fettering can play where decision-
makers fail to exercise their own discretion. The 
book is therefore well placed between two 
stools: one optimistic, one pessimistic. The 
optimistic stool provides a framework for future 
legal reform while the more pessimistic sets out 
how existing laws can oversee AI in public 
sector decision-making, if AI regulation never 
comes. [Reviewed by ALEXANDRA SINCLAIR]. 


