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ABSTRACT In 2025, the Court of Justice of the European Union (CJEU) ended the extensive debate on whether the
General Data Protection Regulation (GDPR) includes a right to an explanation when a data subject is digitally profiled and
a decision is made based on the profile. The Court also addressed the level of detail required in the explanation and
several other issues. However, while the Court has settled the existence of an explanation duty, it has not exhausted its
scope. Post the recent case law, this article argues that the unresolved centre of gravity in the GDPR’s “right to
explanation” is no longer what must be explained about the data processing and profiling. However, the rulings leave
several research questions unanswered, including whether — and if so — how far the explanation must extend to external
norms, which in the public sector are usually statutory provisions and their interpretation and operationalisation in
automated decision rules applied to a set of personal data, including profiles, thereby forming a decision regarding the
data subject.
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1. Introduction

With the expansion of the data-driven
society — and the steadily increasing share of
decisions taken by public authorities through
various forms of automated data processing —
scrutiny has shifted to the informational
position of the individual affected by such
systems. The General Data Protection
Regulation (GDPR)' addresses this by
prescribing a set of information rights for data
subjects whose personal data are processed in
these contexts. Those rights assume a sharper
profile when a decision is based on automated
processing, including profiling, as outlined in
Article 22 of the GDPR. In such settings, in
addition to the general transparency rights
owed to all data subjects in Articles 13—15 and
Article 5(1)(a), controllers must inform

* Article submitted to double-blind peer review.

This publication is a part of the project Contestable
Artificial Intelligence (AI) - Defining, evaluating and
communicating Al contestability in healthcare, law and
finance, funded by the Independent Research Fund
Denmark (DFF).

! Regulation (EU) No. 2016/679 of the European
Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the
processing of personal data and on the free movement
of such data, and repealing Directive 95/46/EC.

individuals of the existence of automated
decision-making, including profiling, and (at
least) provide meaningful information about
the logic involved, as well as the significance
and the envisaged consequences of the
processing for the person concerned.’

In short, Article 22 of the GDPR provides
the trigger and boundaries for the heightened
information duties that apply in cases of solely
automated decision-making, including
profiling. Articles 13-15 then outline the
content that must be communicated in an
Article 22 scenario. In particular, these
provisions require that data controllers, at the
time of data collection (Article 13(2)(f)), or
when data are obtained from another source
(Article 14(2)(g)), inform data subjects of the
existence of automated decision-making,
including profiling, as defined in Article 22(1)
and (4).

Such information must at least include
meaningful information about the logic
involved, as well as the significance and the
envisaged consequences of such processing
for the data subject. Similarly, Article 15(1)(h)

2 Articles 13(2)(f), 14(2)(g) and 15(1)(h), as well as
recital 71 of the GDPR. See further in section 2.
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applies when a data subject requests access to
their personal data from the controller, and is
worded identically. All three provisions
explicitly cross-reference Article 22(1) and
(4). The formulation of these paragraphs is
intricate and continues to pose interpretative
challenges. Although the CJEU has offered
certain clarifications, as will be examined
subsequently, significant ambiguities persist.
Article 22(1) grants data subjects the right
not to be subject to a decision based solely on
automated processing, including profiling,
which produces legal effects concerning them
or significantly affects them in a similar
manner.> Under Article 22(2), such decisions
may nevertheless be taken if the decision is
necessary for entering into, or the
performance of, a contract between the data
subject and the controller (if authorised by
Union or Member State law which lays down
suitable safeguards or based on the data
subject’s explicit consent). This does,
however, not waive the obligation to provide
an explanation when automated decisions are
implemented in the exercise of public
authority under Article 22(2)(b). This is
because Articles 13(2)(f), 14(2)(g) and
15(1)(h) does not refer to Article 22(2).
Derogation from the duty to provide an
explanation in Article 22(1) must fulfil the
requirements in Article 23 of the GDPR.
Article 22(4) also further prohibits such
decisions when based on special categories of
personal data referred to in Article 9(1), such
as, for example, health data, unless Article
9(2)(a) or (g) applies and suitable safeguards
are in place.* In scenarios where automated
decisions, including profiling, are permitted,
suitable measures must be implemented to
safeguard the data subject’s rights, freedoms,
and legitimate interests, either through
legislation or by the data controller. In cases

3 See section 2 on that Article 22 of the GDPR should
be construed as a main rule of prohibition.

* The special categories of data provided heightened
protection under Article 9 of the GDPR are data
revealing racial or ethnic origin, political opinions,
religious or philosophical beliefs, or trade union
membership, and the processing of genetic data,
biometric data for the purpose of uniquely identifying a
natural person, data concerning health or data
concerning a natural person’s sex life or sexual
orientation. The further prohibitions in Article 9(2)(a)
refer to situations where the data subject has given
explicit consent to the processing, and in Article 9(2)(g)
to situations where the processing is necessary for
reasons of substantial public interest, on the basis of
Union or Member State law.
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where processing is based on contracts or the
data subject’s explicit consent, these measures
include at least the right to obtain human
intervention, to express one’s point of view,
and to contest the decision, as made clear in
Article 22(3) of the GDPR. Furthermore,
exercising these rights entails the obligation to
provide an explanation, as specified in
Articles 13(2)(f) 14(2)(g), and 15(1)(h).

The provisions above are, among others,
explained in and supplemented by recitals 60,
63 and 71. The third paragraph of recital 60
reinforces the general transparency principle
by stating that the data subject should be
informed about the existence of profiling and
its consequences. Recital 63 addresses the
right to access and states that a data subject
should therefore have the right to know and
obtain communication regarding the logic
involved in any automatic personal data
processing and, at least when based on
profiling, the consequences of such
processing. Recital 71 corresponds to Article
22 by stating that a data subject should have
the right not to be subject to a decision, which
may include a measure, evaluating personal
aspects based solely on automated processing
and producing legal effects or similarly
significantly affects him or her. Examples
include the automatic refusal of an online
credit application or e-recruiting practices that
occur without any human intervention.
According to the recital, such processing
includes ‘profiling’, which consists of any
form of automated processing of personal data
that evaluates the personal aspects relating to
a natural person. This includes, in particular,
the analysis or prediction of aspects
concerning performance at work, economic
situation, health, personal preferences or
interests, reliability or behaviour, location or
movements, where it produces legal effects
concerning or similarly significant effects, cf.
also Article 4(4) of the GDPR. Further, recital
number 71 holds that such processing should
be subject to suitable safeguards, which
should include specific information to the data
subject and the right to obtain human
intervention, to express his or her point of
view, and to obtain an explanation of the
decision reached after such an assessment and
to challenge the decision.’

The above framework provides an initial

5 The recital further explicates that such a measure
should not concern a child.
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orientation of the scope and meaning of
Article 22 and its interaction with the scope
and content of the data subject’s informational
rights in Articles 13-15. It is widely
acknowledged, however, that these provisions
were drafted in broad terms that invite further
clarification, and they have been extensively
debated among scholars. Much of that debate
has, however, focused on whether a ‘right to
an explanation’ exists, on whether Article
22(1) should be read as a right or as a
prohibition, on the construction of ‘solely
automated’ processing, and on how to apply
the ‘legal effects or similarly significant
effects’ requirement.® That Article 22 is to be
construed as a main rule of prohibition has
been made clear by the CJEU in the 2023
Case C-634/21, SCHUFA.” The debate on
whether the GDPR contains a right to an
explanation was also closed by the Court in
the 2025 Case C-203/22, Dun & Bradstreet
Austria. The Court held that it is apparent
from recital 71 that, where the data subject is
the subject of a decision which is based solely
on automated processing and which
significantly affects him or her, that data
subject must have the right to obtain an
explanation of that decision. The Court also
held that Article 15(1)(h), therefore, affords
the data subject a genuine right to an
explanation as to the functioning of the
mechanism involved in automated decision-

6 See, for example, S. Wachter, B. Mittelstadt and L.
Floridi, Why a Right to Explanation of Automated
Decision-Making Does Not Exist in the General Data
Protection Regulation, in International Data Privacy
Law, vol. 7, n. 2, 2017, 76-99; M.E. Kaminski, The
Right to Explanation, Explained, in Berkeley
Technology Law Journal, vol. 34, n. 1, 2019, 190-218;
L.A. Bygrave, Machine Learning,  Cognitive
Sovereignty and Data Protection Rights with Respect to
Automated Decisions, University of Oslo Faculty of
Law Research Paper Series, No. 2020-35, 2020, 1-32; J.
Mazur, Right to Access Information As a Collective-
Based Approach to the GDPR'’s Right to Explanation in
European Law, in Erasmus Law Review, vol. 11, n. 3,
2018, 178-189; F. Thouvenin, A. Frueh and S. Henseler,
Article 22 GDPR on Automated Individual Decision-
Making: Prohibition or Data Subject Right?, in
European Data Protection Law Review, vol. 8, n. 2,
2022, 183-198; D. Sancho, Automated Decision-Making
under Article 22 GDPR: Towards a More Substantial
Regime for Solely Automated Decision-Making, in S.
Navas and M. Ebers (eds.), Algorithms and Law,
Cambridge, Cambridge University Press, 2020, 136-
156; R. Binns and M. Veale, Is that your final decision?
Multi-stage profiling, selective effects, and Article 22 of
the GDPR, in International Data Privacy Law, vol. 11,
n. 4,2021, 319-332.

7 Judgement of 7 December 2023, Case C-634/21,
SCHUFA Holding (Scoring), ECLI:EU: C:2023:957.
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making of which that person was the subject
and of the result of that decision.®

The explanation duty recognised in the
GDPR applies in both the private and public
sectors. At the same time, its very nature is a
data-protection duty focused on the processing
of personal data. By contrast, the duty to give
reasons in public decision-making, as
reflected in Article 41 of the Charter, has a
broader justificatory reach. There is, therefore,
much to suggest that the cross-sectoral GDPR
duty is narrower in substance than the public-
law obligation to state reasons.” The analysis
that follows considers possible implications of
this difference in addressee and function.

This article proceeds on the premise that
the Court has settled the existence of a GDPR
“right to explanation,” while leaving residual
uncertainty about its exact scope. The article’s
focus of inquiry therefore shifts from the now-
familiar question of what must be disclosed
about a system’s internals to the further
question whether, in scenarios that fall within
Article 22, the adequacy of explanation must
also extend beyond the system to the
normative framework, such as laws, standards
and company thresholds, which are applied on
a digitally generated profile or otherwise
automated processed personal data. While
maintaining a distinction between automated
decision-making and profiling, the analysis
focuses on profiling, which typically unfolds
in two stages. First, the generation of an
assessment of the individual (such as a score,
class, or risk band). Second, the application of
that inference to a decision rule (such as a
statutory provision or internal business
threshold, guidelines, or prioritisations),
thereby forming a decision.'” The junction
between these stages, when a modelled
proposition about a person is measured against
an external rule, is used to illustrate the key
issue that we want to highlight for further
scholarly debate: Whether an explanation is

8 Judgement of 27 February 2025, Case C-203/22, Dun
& Bradstreet Austria, ECLI:EU:C:2025:117, paragraph
57. The Court also referred to the Advocate General’s
observation in point 67 of his Opinion in this regard.

° See further in section 3.

" L.A. Bygrave, Automated profiling: Minding the
machine: Article 15 of the EC Data Protection Directive
and automated profiling, in Computer Law & Security
Report, vol. 17, 2001, 17-24; L.A. Bygrave, Minding
the Machine v2.0: The EU General Data Protection
Regulation and Automated Decision Making, in K.
Yeung and M. Lodge (eds.), Algorithmic Regulation,
Oxford, Oxford University Press, 2019.
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complete when it describes the procedure and
principles applied upon the personal data to
generate a profile, or whether it also must
situate the output within the normative
architecture that renders it action-guiding?

2. What do SCHUFA and Dun & Bradstreet
tell us about the scope of explanation?

As indicated in the previous section, the
CJEU has ruled in two cases that bear directly
on the triggering of Article 22 of the GDPR
and the right to an explanation. Both of these
cases revolve around credit ratings, which
involve profiling in the sense of Article 4(4)
of the GDPR - specifically, the SCHUFA case
of 7 December 2023 and the Dun & Bradstreet
case of 27 February 2025.!! This section
outlines the rulings and extracts the
propositions we rely on for our further
analysis of the scope of the right to
explanation in the context of automated
decision-making, including profiling, under
the GDPR.

The background of SCHUFA involved a
company providing credit ratings to its
contractual partners. In the case, OQ had
applied for - and been refused - a loan. The
rejection was based on an estimated value
(score) calculated via mathematical and
statistical procedures. This predicted OQ’s
future behaviour in relation to repayment by
assigning her to a group of different people
with comparable characteristics. In connection
with the handling of OQ’s request for access,
several questions were submitted to the CJEU.
The Court ruled, among other things, that the
activity carried out by SCHUFA met the
definition of profiling as set out in Article 4(4)
of the GDPR."? In addition, it established a
framework for assessing to which processing
scenarios Article 22 (1) of the GDPR
applies.'® It made clear that three cumulative
conditions must be met. 1: There must be a
decision. 2: The decision must be based solely
on automated processing, including profiling.
3: The decision must have legal effects on the
data subject or similarly significantly affect
him or her.!* The Court followed the

' Case C-634/21 (n 8); Case C-203/22 (n 9).

12 Case C-634/21 (n 8), paragraph 47.

13 Ibid., paragraph 43.

4 The concept of a decision is an EU law concept.
According to recital 71, first paragraph, it includes, inter
alia, the rejection of an online credit application or of e-
recruitment procedures. The CJEU has stated that a
broad interpretation must be applied and that a decision

12

Advocate General’s opinion that the term’
decision’ in Article 22(1) must be interpreted
broadly.!®> Furthermore, it concluded that the
term “based solely on automated processing,
including profiling” means that profiling is
covered.'® The underlying reasoning was that
the purpose of the stricter requirements in
Article 22(1) and the interacting transparency
requirements is to protect individuals against
the specific risks to their rights and freedoms
posed by the automated processing of personal
data, including profiling.'” The Court
additionally pointed out that the data subject’s
right of access also argues in favour of a broad
interpretation of the Article’s scope. About the
third condition, that the decision has legal
effects on the data subject or similarly affects
them in a significant manner, the Court held
that where the probability value established by
a credit information agency plays a
determining role in a bank’s refusal of credit,
the very establishment of that value
constitutes a decision producing legal effects —
or one that similarly significantly affects the
data subject. Article 22(1) was thus found to
be satisfied.'®

As the Court focused on the decisive
influence of the profiling output on the final
decision, it rejected any formalistic split
between SCHUFA’s data processing, the
generation of the scoring (profiling), and the
bank’s later act of deciding to grant or refuse
the credit. The Court warned that treating the
score calculation as merely a “preparatory act”
with only the bank’s choice counting as the
“decision” would create a gap in protection.'’
Against this backdrop, it is worth noting that

may “cover several actions that may affect the data
subject in many ways”, Ibid, paragraphs 44-46.

15 Ibid., paragraph 46.

' Ibid., paragraph 47.

17 Ibid., paragraph 57. In its reasoning, the Court also
referred to recital 71, see paragraph 58-59, stating that it
is apparent that processing involves the evaluation of
personal aspects to analyse or predict aspects
concerning performance at work, economic situation,
health, personal preferences or interests, reliability or
behaviour, location or movements, which are risks
likely to weigh on the data subject’s legitimate interests
and rights, such as discriminatory effects. The Court
emphasised the importance of providing suitable
safeguards and ensuring fair and transparent processing
in respect of the data subject, in particular through the
use of appropriate mathematical or statistical procedures
for the profiling and the implementation of technical
and organisational measures appropriate to ensure that
the risk of errors is minimised.

'8 Ibid., paragraphs 48-51.

19 Ibid., paragraph 61.
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the Court adopted a functional and effect-
driven approach, rather than a formally
structured one, to determining which
processing operations qualify as solely
automated decision-making under Article 22.
In particular, the Court held that Article 22(1)
applies when a third party heavily relies on a
profiling score to establish, implement, or
terminate a contractual relationship.”® This
wording raises further questions about the
threshold of decisiveness, specifically how
strongly the controller must rely on a profiling
output for it to qualify as a decision within the
meaning of Article 22. Does “draws strongly”
imply sole reliance, or is it enough that the
score played a dominant role? While the Court
clearly rejected a purely formalistic or
procedural approach, it did not establish
precise criteria for assessing the weight of
influence, leaving the definition of
“decisiveness” somewhat open.

Nevertheless, the Court’s reasoning
broadens the reach of Article 22 by suggesting
— albeit implicitly — that full automation in the
application stage of a profile is not required
for triggering the Article. What matters is
whether the generated profile is decisive in the
final decision, and whether any human review
intervening between the profiling and the
outcome is meaningful. If the profile
effectively determines the decision, and no
genuine human control is exercised, Article 22
may still be triggered even if the final step is
not fully automated. Conversely, it is
uncertain under what conditions Article 22
applies when the profiling output is not
outcome-determinative. Here, the ruling is not
conclusive but suggests that the application
stage would need to be fully automated —
without meaningful human judgment — for
Article 22 to apply. This line of reasoning,
while pragmatically aligned with the GDPR’s
protective logic, leaves unresolved questions
in relation to the right to an explanation and to
contest. Essentially, this question can be
formulated as follows: if and insofar as the
bank in SCHUFA had calculated the score for
OQ itself and then applied its internal
company threshold to the calculated score and
rejected QQ application as her score did not
meet the required number, would the bank
then have had to explain the calculation of the
score, the company threshold or both — and

20 Ibid., paragraph 73.
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under which circumstances?”' Related to the
latter part of this key question is which steps
are to be fully automated and the evidentiary
standard for determining whether purported
human review is substantive or merely formal.
This also implicitly raises an empirical
challenge. How, in practical terms, can
meaningful human involvement be assessed,
and what indicators distinguish real oversight
from procedural formalities? Given the
accountability principle in Article 5(2) and the
compliance obligations under Article 24, it
arguably falls on the controller to demonstrate
that any human review was meaningful — that
is, capable of materially influencing the
decision. This positions the test for human
oversight as both a substantive threshold (did
oversight occur?) and an evidentiary burden
(can the controller prove it?). The Court did
not define any precise benchmarks. However,
clarification is needed to understand the full
operational scope of Article 22.

In the later 2025 Dun & Bradstreet case,
the CJEU addressed the scope and content of
the data subject’s right to access under Article
15 GDPR, particularly as it applies to the right
to an explanation under Article 15(1)(h). The
case thus revolved around what constitutes a
meaningful explanation of a logic.”> The
background to the case was that a data subject,
CK, was refused a mobile phone subscription
for €10 since the telecommunications provider
had received a negative credit rating from a
credit reporting agency (Dun & Bradstreet).
CK requested access from Dun & Bradstreet,
which provided some information but not an
explanation that satisfied CK. CK complained
to the Austrian Data Protection Authority, and
the case eventually reached the CJEU after
circulating somewhat haphazardly through the
Austrian court system. A special circumstance
in the case was that the referring court
believed and stated that the credit rating was
clearly incorrect.

After reaffirming the GDPR’s general
aims, the Court narrowed its focus to the right
of access under Article 15 of the GDPR.*”
Here, the Court referred to previous rulings,
repeatedly stating that Article 15 is to enable
the data subject to ensure that the personal

2l Addressed before the SCHUFA and Dun & Bradstreet
rulings, in e.g. L. Bygrave, Article 22, in C. Kuner, L.
Bygrave and C. Docksey (eds.), The EU General Data
Protection Regulation — A commentary, 532-533.

22 Case C-203/22 (n 8).

2 Ibid., paragraph 53.
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data concerning them is accurate and
processed lawfully. It further held that the
right of access is to allow the data subject to
exercise, where applicable, their rights to
rectification, erasure (“right to be forgotten™),
and restriction of processing, which are
granted in Articles 16-18, as well as the
Article 21 right to object to the processing of
their personal data?* The Court also
emphasised access to legal remedies and the
right to compensation, outlined in Articles 79
and 82, as a second instrumental function.?> In
this light, the right of access was framed as a
foundational tool within the GDPR’s broader
protective  framework, serving multiple
instrumental purposes in support of effective
(data protection) rights enforcement.

Turning to Article 15(1)(h), the Court
narrowed the specification of purposes further
through stating that the primary purpose of the
data subject’s right to obtain the information
in that article (the right to an explanation) is to
enable them to effectively exercise their rights
under Article 22(3) — namely the right to
express their views on the decision and the
right to contest it, when the basis is a contract
or consent pursuant to Article 22(2) (a) or
(c).%° It argued that if the persons affected by
an automated decision, including profiling,
were unable to understand the reasons for the
decision before expressing their views or
contesting the decision, those rights could not
fully achieve their objective — to protect
against the specific risks to the concerned
persons’ rights and freedoms posed by the
automated processing of their personal data.
Therefore, in light of those objectives, the
right to obtain meaningful information about
the logic behind an automated decision is to
be understood as a right to be provided with
an explanation. This explanation should be
given by means of relevant information and in
a concise, transparent, intelligible and easily
accessible form, of the procedure and
principles actually applied in order to use, by
automated means, the personal data
concerning that person with a view to
obtaining a specific result, such as a credit

24 Article 21(1) of the GDPR on the right of data
subjects to object to the processing of personal data
emphasises that when data controllers base processing
on Article 6(1)(e) on public interest and exercise of
official authority or balancing of interests, this also
includes: “profiling based on these provisions”.

25 Case C-203/22 (n 8), paragraph 54.

%6 Ibid., paragraphs 55-56.
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profile.?’

Through this, the Court clarified that the
right to an explanation in Article 15(1)(h)
covers all relevant information about the
procedure and principles for the automatic use
of personal data with a view to achieving a
specific result?® This statement squarely
addresses the inference stage of profiling —
what data were used, and how they were
transformed into a score or classification.
However, the Court also addresses the
application  stage, acknowledging the
possibility of a discrepancy between the
internally generated profile and the result
communicated to the third party. For example,
when a profile is described as based on “equal
weighting” of factors, yet was not in fact
calculated that way, the divergence itself may
fall within the requirement to provide
“meaningful information about the logic
involved.” Here, the Court also appears to
distinguish between two distinct elements that
may give rise to an inaccurate profile — the
personal data used to generate the profile (the
“input data”) and the profile itself (the
outcome of the processing). The Court held
that access to the underlying personal data, the
input, derives from the general right of access
set out in the opening clause of Article 15(1).
In contrast, access to meaningful information
about the logic involved in 15(1)(h) concerns
the explanation of how those data were
automatically processed to produce a given
result.?’ In the Dun & Bradstreet case, it was
thus precisely the explanation for the
discrepancy between the result of the profiling
and the result communicated to CK -
according to Dun & Bradstreet, generated
through aggregated data concerning CK — that
fell within the scope of Article 15(1)(h). This
distinction underscores that the right to an
explanation is not confined to disclosure of
the data used, but extends to the interpretative

27 Ibid., paragraph 66.

28 Ibid., paragraph 43. This is elaborated upon to the
effect that the “logic” behind an automated decision
may include a wide range of “logics” behind the use of
personal data and other information for the purpose of
automatically achieving a specific result. This
interpretation is supported by certain language versions
of the provision, which use terms that refer in a
complementary manner to different aspects of the
common understanding of the concept of “logic.” For
example, the Czech and Polish language versions
contain the words “postupu” and “zasady,” which can
be translated as “procedure” and “principles,”
respectively, see paragraph 44.

2 Case C-203/22 (n 8), paragraphs 63-66.
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and procedural mechanisms by which that
data becomes decision-relevant.*

While the Court’s approach affirms that an
explanation under Article 15(1)(h) must
include all relevant information about the
procedures and principles applied in profiling,
it does not answer the key question outlined
above: Does the scope of the right to an
explanation cover the calculation of the credit
score, the company threshold for accepting
customer applications, both and under which
circumstances? Dun & Bradstreet thereby
invites a broader analytical question — what
constitutes the boundary of “meaningful”
logic when a profiling output is transformed
into a decision?

As it is shown above, the CJEU’s approach
is to see the right to express one’s views on a
decision and the right to contest it under
Article 22(3) as part of a coherent system that
interacts closely with the transparency
obligations in Articles 13(2)(f), 14(2)(g), and
15(1)(h) GDPR. The Court’s reasoning is
distinctly purpose-oriented. It treats these
provisions not as isolated clauses, but as
interdependent mechanisms designed to
ensure that individuals retain meaningful
agency when subject to automated decision-

3 Tt should be mentioned that Article 86 of the
Regulation (EU) No. 2024/1689 of the European
Parliament and of the Council of 13 June 2024 laying
down harmonised rules on artificial intelligence and
amending Regulations (EC) No. 300/2008, (EU) No.
167/2013, (EU) No. 168/2013, (EU) 2018/858, (EU)
2018/1139 and (EU) 2019/2144 and Directives
2014/90/EU, (EU) 2016/797 and (EU) 2020/1828, the
Artificial Intelligence Act, also contains a right to
explanation of individual decision-making. This right
applies where a decision about an affected person is
taken by the deployer on the basis of the output of a
high-risk Al system listed in Annex III (with the
exception of Annex III, point 2), such as systems used
to evaluate creditworthiness or eligibility for essential
public services and benefits. This Article entails a right
to obtain from the deployer of the high-risk Al system
clear and meaningful explanations of the role of the Al
system in the decision-making procedure and the main
elements of the decision taken, where that decision
produces legal effects or similarly significantly affects
the person and is perceived by them as adversely
impacting their health, safety or fundamental rights. The
Article is subsidiary and applies only if no equivalent
right exists under Union law. However, it also extends
beyond the GDPR in the sense that it does not require
that the decision-making is solely automated. See Z.
Skorjanc, The Right to Explanation of a Credit Score: A
Holistic Approach under the GDPR, Al Act, and
Directive (EU) 2023/2225 on Credit Agreements for
Consumers, in Global Privacy Law Review, vol. 6, Issue
3, 2025, 91-106, for a comparison between Article
15(1)(h) of the GDPR and Article 86 of the Artificial
Intelligence Act.
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making or profiling. Both the argumentation
and the outcomes in these judgments suggest
that profiling activities fall within the
controller’s duty to provide an explanation
whenever the generated profile constitutes a
factual or operative element in a subsequent
decision-making process. At the same time,
however, the Court’s focus in SCHUFA and
Dun & Bradstreet has primarily concerned the
private sector and the trigger for the duty of
explanation, as well as the depth of
explanation required in concrete terms. When
it comes to the precise content of what must
be explained, other strands of the Court’s
jurisprudence suggest a delineation between
the private and public sectors, as well as data-
related information and other categories of
information. The GDPR’s information
obligations are rooted in the logic of data
protection, focusing primarily on the personal
data being processed and the manner in which
it is processed, rather than encompassing
broader justificatory duties. This raises the
question of how far a GDPR explanation must
reach when automated processing and
normative assessment (subsumption) are
intertwined.

3. What do YS and Nowak suggest about the
right to explanation?

When assessing systems in  which
automated processing of personal data and
normative assessment are intertwined, it must
be recognised that the GDPR is a data
protection regulation. It imposes explanation
and transparency duties across both private
and public controllers, but cannot be
construed as a general rule of law code.
Accordingly, one may be cautious in drawing
analogies between the GDPR’s informational
rights and the broader procedural guarantees
found in administrative law or good
governance frameworks, such as reason-
giving or participation (beyond the specific
domain of data protection). As some scholars
have suggested, the GDPR should not be
stretched into a general-purpose instrument of
governance.’' This invites a more restrained
reading of the GDPR’s transparency and
explanation duties, situating them within the
logic of personal data protection rather than
broader procedural ideals.

The GDPR applies, as a starting point, to

31 0. Lynskey, Complete and Effective Data Protection,
in Current Legal Problems, vol. 76, n. 1, 2023, 297-343.
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the processing of personal data wholly or
partly by automated means and to the
processing other than by automated means of
personal data which form, or are intended to
form, part of a filing system.*> As the focus
here is on decisions based on automated
processing, including profiling, we can
assume that the “by automated means” limb is
met and proceed to Article 4(1)’s concept of
personal data. This focus matters because
determining what is (and is not) personal data
delimits both when the informational duties
trigger in practice and what falls within the
content of any explanation once engaged.
Article 4(1) defines personal data — continuing
the approach in the Personal Data Directive
(Directive)® — as “any information relating to
an identified or identifiable natural person.”**
For present purposes, what matters is the
boundary this definition draws between
information about an individual, which can
fall within the data subject’s access rights, and
material that is not personal data, which
typically does not. The CJEU’s case law, most
notably the YS case of July 17, 2014, and the
Nowak case of December 17, 2017 (although
both decided under the Directive), helps map
this boundary.*

The 2014 YS case concerned an asylum
seeker’s request for access to an internal
document. In accordance with Dutch law, the
administrative case worker, who did not have
signing authority, had prepared a draft
decision and an appendix (a statement). The
appendix contained information about the
applicant, including name, date of birth,
nationality, gender, ethnicity, religion, and
language. It also included details about the
course of the case, the applicant’s statements,
and the documents submitted. Additionally,
other sections in the appendix were filled in to
state the applicable legislation and provide an

32 Article 2(1) of the GDPR.

33 Directive 95/46/EC of the European Parliament and
of the Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal
data and on the free movement of such data.

3 These elements are typically divided into the
relationship requirement (relating), the identification
requirement (identifiable), the information requirement
(any information), and the personal requirement (natural
person). For a detailed discussion, see K.B.H. Andersen,
Personoplysningsbegrebet i GDPR, Aalborg University
Open Publishing, 2025.

35" Judgement of 17 July 2014, Joined cases C-141/12
and of 17 December 2017, C-372/12, YS v M and S,
ECLI:EU:C:2014:2081 and Case C-434/16, Nowak,
ECLI:EU:C:2017:99.4.
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assessment of the information in light of these
relevant rules. The latter was described as a
legal analysis, in which the relevant rules were
specified, and the information provided was
subsumed under the specified provisions. As a
response to the request for access, YS was
provided with an overview of the information
contained in the statement, including details
about the source of the information. However,
YS was not provided with the legal analysis,
that is, neither the indication of the relevant
rules nor the subsumption made.

The CJEU stated that a legal analysis does
not in itself constitute personal data. Referring
to the Advocate General’s opinion, the Court
elaborated that neither the abstract analysis
nor the subsumption constitutes information
related to the applicant. The latter is, instead,
“information about the assessment and
application by the competent authority of that
law to the applicant’s situation, that situation
being established inter alia by means of the
personal data relating to him which that
authority has available to it”.*®

The CJEU thus appears to rely on the legal
preconception that a decision is a synthesis
(subsumption) of the relevant rules (jus) and
the relevant factual circumstances (factum). In
other words, the rules are applied to a fact,
which may be personal data. However, this
application does not render the rules or their
application personal data. The Court took into
account the purpose and structure of the
Directive — to protect natural persons in
relation to the processing of their personal
data — which is reflected, among other things,
in the right of access.’” As later reiterated in
relation to the similar aim of the GDPR and
the right to access in Article 15, this allows
the data subject to exercise control over the
accuracy of their personal data through the
exercise of a supplementary right, the right to
rectification of personal data. However, this
does not include the right to challenge the
legal assessment and subsumption made based
on the personal data to which the right of
access applies. It would only be possible for
the data subject to check and exercise the right
of rectification in relation to the applicant’s

36 Joined cases C-141/12 and C-372/12 (n 35),
g)aragraph 40.

7 Directive 95/46/EC of the European Parliament and
of the Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal
data and on the free movement of such data [1995] OJ
L281/31.
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own information included in the legal
analysis, such as name, date of birth,
nationality, gender, ethnic origin, religion, and
language, etc. The Court held that extending
the applicant’s right of access to include the
legal analysis would not serve the directive’s
purpose of protecting the applicant’s right to
privacy in relation to the processing of
personal data. Instead, it would amount to
granting access to administrative documents,
which it found to be an objective not covered
by the scope of the data protection regulation
(at that time, the Directive).®® The Court’s
reasoning thus reflects a data-centric logic.

In Nowak, the CJEU addressed both a
candidate’s exam script and the examiner’s
corrections and comments as personal data
relating to the candidate. Some scholars view
this case as a shift in the Court’s approach to
defining personal data, and thereby also to the
scope of the regulation and the related right to
access.”” Unlike in YS, the Court in Nowak
performed a content, purpose, and effect test
when determining whether the information in
the case was related to the applicant. This
implies that assessing whether information is
related to a person must be based on the
specific content of the information, the
purpose of the processing activity, or the
effect it may have on the natural person.
These three assessment criteria were applied
cumulatively, but independently.*°

The case centred on a complaint by an
accounting student, Nowak, regarding a
refusal to disclose a corrected exam paper.
The Irish Data Protection Commissioner had
taken the position that the exam paper did not
constitute personal data, but the CJEU
overruled this position. In the judgment, the
Court stated at the outset that the EU legislator
had intended the concept of personal data to
have a broad scope, not limited to sensitive or
private information, but potentially covering
any form of information (both objective and
subjective) in the form of opinions or
assessments, provided that the information is
related to the  person  concerned.
Unsurprisingly, the Court then found that the
content of Nowak’s exam paper was

38 Joined cases C-141/12 and C-372/12 (n 35),
g)aragraph 46.

° B. Wong, Delimiting the concept of personal data
after the GDPR, in Legal Studies, vol. 39, n. 3, 2019,
517-532.

40 Case C-434/16 (n 35), compare the word “or” in
paragraph 35 of the ruling.
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information relating to him, as it reflected his
knowledge and competence in a given field
and, where appropriate, his reasoning,
judgment, and critical sense. If handwritten,
the paper also contained information about his
handwriting.*! The Court further found that
the collection of the exam answer was
intended to evaluate the student’s professional
abilities and ability to perform the profession
in question, and that it was relevant to his
chances of gaining access to the profession or
position he wished to obtain.** Furthermore,
the examiner’s corrections and comments on
the answer were also found to be personal
data. The Court reached this conclusion,
reasoning that the content of these corrections
and comments reflected the examiner’s
opinion or assessment of Nowak’s individual
performance in the test, and, in particular, of
his knowledge and competence in the field
being tested. The Court also added that the
corrections and comments were intended to
document the examiner’s assessment of
Nowak’s performance.*

In its reasoning, the CJEU emphasised the
importance of data protection principles and
the necessity of a legal basis for processing
personal data.** It explained how this may be
relevant for Nowak as a data subject,
including limiting the reuse of exam answers
for other purposes and the requirements to
prevent unauthorised access and use by third
parties (security). Considerable weight was
given to the possibility of controlling the
accuracy and completeness of personal data.
Here, the Court highlighted the importance of
the data subject’s right of access, rectification,
objection, and erasure, as well as the control
exercised by the national supervisory
authorities. The Court even cited examples of

4! Ibid., paragraph 37.

42 Ibid., paragraphs 38 and 39. The Court added in
paragraph 40 that this also applies when an exam is
conducted with all aids permitted.

43 Ibid., paragraph 43. In later case law, the CJEU has
repeatedly made clear that the concept of personal data
comprises both objective and subjective information, in
the form of opinions and assessments, provided that it
‘relates’ to the data subject, see judgement of the
General Court on 4 September 2025, Case C-413/23,
EDPS v SRB, paragraph 54 and cited case law from the
Court of Justice, judgments of 4 May 2023, Case C-
487/21, Osterreichische Datenschutzbehorde and CRIF,
EU:C:2023:369, paragraph 23 and the case-law cited; of
7 March 2024, Case C-479/22 P, OC v Commission,
EU:C:2024:215, paragraph 45; and of 4 October 2024,

Case  C-200/23, Agentsia po  vpisvaniyata,
EU:C:2024:827, paragraph 130.
4 Case C-434/16 (n 35), paragraph 49.
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when the right of access and rectification may
be relevant, such as when exam answers may
be mixed up, or part of the answer may be
incomplete because parts of the document
have been lost, or the examiner’s corrections
and comments do not correctly document their
evaluation of the participant’s answer.*’

When taking a step back from the Nowak
ruling and examining it through the lens of the
fundamental legal decision-making model in
the public sector, it could be argued that the
ruling does not necessarily imply that the
CJEU in Nowak revised the interpretations in
the YS ruling. In a decision-making process,
both objective verifiable facts and more
discretionary expert and specialist assessments
(professional assessments), as well as value
estimates, can form the basis on which rules
are applied to reach a decision.*® This model is
well known, for example, from expert
calculations of a given environmental impact.
Once biologists, landscape architects, or odour
experts have clarified the environmental
effects of an activity using their professional
expertise, lawyers step in to apply relevant
rules to these facts. In a completely different
branch of administration, another example is a
psychologist’s assessment of a parent’s ability
to care for a child. Such an assessment may be
necessary before applying the rules on
granting assistance to a child in need. It may
also — as a third example — involve
assessments of used cars or property values.
Here, a value estimate is made based on
professional  standards, guidelines, and
experiences within the relevant organisations,
and the value is determined. Hereafter, rules
on the payment of registration tax or property
tax can be applied to the values.

Transferring this to the reasoning in
Nowak, it is likely that the Court considered
the examiner’s notes to be expert
(professional)  assessments of Nowak’s
presentation — assessments to which the
official grading scale was subsequently
applied. Taking this preconception into
account, it is coherent that the exam questions
were not considered personal data, as they
were neither input data (the answers) nor a

4 Ibid., paragraph 54.

46 For further details on this protection model in digital
administration, see D.W. Schartum, From Facts to
Decision Data: About the Factual Basis of Automated
Individual Decisions, in Scandinavian Studies in Law,
50 years of law and IT, Stockholm University, 2018,
380-400.
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professional assessment of his presentation
(the output). Looking through this prism, the
criteria specified by the Court in Nowak are to
be regarded as criteria to be applied after
regulation or other decision-making standards
(guidelines), and subsumption has been
separated as non-personal data. This
understanding marks a workable boundary as
factual and evaluative information about the
individual may fall within the scope of
personal data, whereas normative material and
subsumption — the application of external
standards to those facts and assessments —
does not.

When further applying this reasoning to
profiling contexts, the distinction can be
mapped onto the previous two-stage model,
which distinguishes between generating a
profile from personal data and modelling
assumptions, and applying a decision rule to
that profile. The decision rule may be
instantiated inside the system or remain
external and be invoked when the profile is
acted upon (whether by automated means or
not). The intelligibility of the outcome in
those situations thus tends to follow where the
combination of the modelling assumptions
and the normative criteria operates. When
decision rules are embedded, the translation
into  operationalised normative  criteria
(technical artefacts) and their role in the
individual pathway become salient and the
distinction blurry. When applied later, the
emphasis shifts to how the profile was read
against the pertinent benchmark and how that
reading shaped the result. In short, the
relevant locus of explanation tracks the
location and mode of normative influence
rather than a simple internal/external divide.
Both YS and Nowak were decided under the
Directive. Neither of the cases concerned
solely  automated decision-making  or
addressed the internal logic of data processing
systems in the sense now relevant under
Articles 13-15 of the GDPR. Nevertheless,
they remain analytically useful, particularly
when assessing how informational boundaries
might be drawn in systems that combine data
processing and profiling with normative
assessments. The CJEU has also held that,
because the Directive and the GDPR employ
essentially identical definitions of personal
data, the corresponding provisions must be
interpreted consistently to ensure the uniform
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application of EU law.*” On the whole, the
Directive contained fewer informational duties
than the GDPR. While Articles 10 and 11 of
the Directive lacked an obligation equivalent
to the GDPR’s Articles 13(2)(f) and 14(2)(g)
— which require the provision of “meaningful
information about the logic involved” in
automated decisions — Article 12(1)(a) of the
Directive did require disclosure of such logic
where the processing was used to take
decisions referred to in Article 15(1). These
were decisions producing legal effects
concerning, or significantly affected, them —
and which were based solely on automated
processing of data intended to evaluate certain
personal aspects relating to them, such as their
ability to perform a job, creditworthiness,
reliability, behaviour, etc.*® The right to
explanation in these settings was thus already
recognised in the Directive, albeit in a more
circumscribed form.

Placing YS and Nowak in this framework
suggests that, while not concerned with
explanation rights as such, the cases still offer
insight into how the boundaries of the
GDPR’s logic-based informational duties
might be approached. Had the legal reasoning
or assessment in YS qualified as personal
data, then under the reasoning in Dun &
Bradstreet, the data subject’s access to that
reasoning would arguably have followed
directly from Article 15(1).* Yet YS affirmed
that normative legal analysis — such as the
subsumption of facts under rules — does not in
itself constitute personal data. Nowak
broadened the category of personal data to
include evaluative and subjective assessments,
provided they relate to and affect the data
subject. External norms, such as statutory
provisions and business thresholds, and
subsumption, are, following YS and Nowak,
not considered personal data. In relation to the
data subject’s right of access, they would
therefore only enter the ambit of access

47 See, to that effect judgement of the General Court on
4 September 2025, Case C-413/23, EDPS v SRB,
paragraph 52 and cited case law, judgments of 7 March
2024, Case C-479/22 P, OC v Commission,
EU:C:2024:215, paragraph 43, and of 7 March 2024,
Case C-604/22, IAB Europe, EU:C:2024:214, paragraph
33 and the case-law cited.

48 However, the provisions were minimum provisions
and stated that information beyond that listed should be
provided if this was necessary to ensure fair processing
of personal data for the data subject.

49 See section 2 and Case C-203/22 (n 8), paragraphs
63-66.
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insofar as they can be construed as
“meaningful information about the logic
involved” within Articles 13—15 of the GDPR.
That, in turn, sharpens the inquiry into what
counts as a system’s internal logic and how far

that notion stretches into the external
normative frameworks that have shaped its
operational ~ parameters and  decision
thresholds.

In the next section, it is therefore time to
revisit the SCHUFA and Dun & Bradstreet
rulings to consider them in light of the
interpretive tensions raised by YS and Nowak.
In doing so, the focus shifts toward a closer
examination of the scope and structure of the
right to explanation in profiling contexts —
particularly how it interacts with system-
internal logic on the one hand, and the
external normative frameworks against which
profiling outputs are produced, applied, and
assessed on the other.

4. Questions answered and to be examined
further

The recent case law from the CJEU on
Articles 22 and 15 clarifies several
ambiguities. Profiling can itself fall within the
GDPR’s right to explanation where a profile
decisively influences a (far-reaching) decision
without a genuinely substantive human review
of whether the profile is accurate and
decision-worthy. Although the judgments do
not directly address a public authority’s use of
digitally generated profiles in allocating social
or health services, the logic of the case law
strongly suggests that, where an adverse
outcome is based on such profiles, individuals
are entitled to an explanation of how the
profile was created and how it was used in
their case.

Profiling, defined in Article 4(4) as
automated processing that evaluates personal
aspects of a person, can be broken down into
three main elements according to the Article
29 Working Party’s guidance (as endorsed by
the EDPB). Firstly, it must involve at least
partial automated processing. Secondly, the
data processed must be personal data. Thirdly,
the purpose must be to evaluate certain
personal aspects relating to a natural person.
According to the guidelines, this means that
information is collected about a natural person
to evaluate their characteristics or behaviour
patterns with a view to placing them in a
specific category or group, in particular to
predict or analyse their ability to perform a

19



Lena Enqvist — Hanne-Marie Motzfeldt

task, their their
behaviour.*

Building on the two stages of profiling,
profile generation (inferring a profile from
personal data) can be said to involve pattern-
finding and probabilistic inference, while
profile application (treating a person in light
of that profile) concerns the decision rules,
thresholds, and routing that give the profile
practical force.’! While analytically distinct, in
practice, however, the boundary between
these stages blurs. Regulating one also
conditions the other, as visible in how Article
22’s trigger interacts with the explanation
duties in Articles 13—15.

It is useful, in this light, to recall the
Council  of Europe’s 2021  updated
recommendations on profiling, as they
distinguish between profiling and automated
decision-making, because this distinction can
be mapped onto the generation/application
split.>> Without taking a definitive position on
the scope of GDPR duties, it can plausibly be
argued — from the perspective of the data
subject — that explanation needs to differ
across these. At the generation stage, the
emphasis would arguably be on data
provenance, feature/proxy selection, model
validation, and error profiles. At the
application stage, it would arguably concern
decision thresholds, rule ordering, overrides,
and the concrete path taken in the individual
case.

interests, or expected

% European Data Protection Board, Guidelines on
Automated Individual Decision-Making and Profiling
for the Purposes of Regulation (EU) 2016/679, WP 251
rev.01, adopted 3 October 2017, last revised and
endorsed on 6 February 2018, 5 and 7.

SUL.A. Bygrave, Automated profiling: Minding the
machine: Article 15 of the EC Data Protection Directive
and automated profiling, cit., 17-24; L.A. Bygrave,
Minding the Machine v2.0: The EU General Data
Protection Regulation and Automated Decision Making,
cit.

52 Council of Europe, Recommendation CM/Rec(2021)8
of the Committee of Ministers to Member States on the
Protection of Individuals with Regard to Automatic
Processing of Personal Data in the Context of Profiling,
adopted 3 November 2021 at the 1416th meeting of the
Ministers’ Deputies. Point 1.1(c) defines profiling as
any form of automated processing of personal data,
including the use of machine learning systems,
consisting in the use of data to evaluate certain personal
aspects relating to an individual, in particular to analyse
or predict aspects concerning that person’s performance
at work, economic situation, health, personal
preferences, interests, reliability, behavior, location, or
movements. Point 1.1(h) states that an “automated
decision-making system” refers to a system that uses
automated reasoning to aid or replace a decision-making
process that humans would otherwise perform.
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After Dun & Bradstreet, there is little doubt
that a right to explanation exists and that its
core includes “meaningful information about
the logic involved,” as well as the significance
and envisaged consequences for the data
subject. What remains unsettled is whether
this right extends beyond how the system
reached a result constituting personal data to
why and how that result translated into a
decision under the applicable normative
framework. In profiling, that framework may
be embedded inside the system (such as
through policy thresholds, fairness constraints,
or eligibility rules encoded as parameters and
control logic) or external to it (where the
profile is produced under technical
performance norms, and evaluative standards
are applied later by policy or law).

Here, CJEU’s reasoning in YS and Nowak
invites reflection through its boundary-setting
between personal data and normative
reasoning. Through stating that legal
reasoning, including the application of law to
facts (subsumption), did not constitute
personal data, the Court drew a line between
information about a person (which could fall
within the scope of data protection rights) and
legal assessments or interpretations (which did
not). Nowak expanded the concept of personal
data to include subjective (professional)
assessments, such as an examiner’s
comments, on the basis that they reflected and
affected the individual concerned. Taken
together, the cases suggest that while facts and
assessments about an individual fall within the
scope of the right to access, broader legal or
policy rationales remain outside. Whether
Articles 13(2)(f), 14(2)(g), 15(1)(h) combined
with Article 22, increases the protection of the
data subject by requiring an explanation of not
only the automated processing (gathering
and/or generating a profile), but also the
automated subsumption of statutory regulation
or company internal rules on the generated
data, remains to be addressed.

In profiling, this has real implications. A
purely technical explanation — such as how a
“benefit eligibility score” of 497 was
calculated and that it failed to meet a 500-
point threshold for receiving a particular
social service — may satisfy the logic
requirement superficially. But if that threshold
reflects embedded legal, contractual, or
institutional norms (for example, a legislated
need criterion operationalised into a multi-
variable score), then explaining the score
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alone does not allow the data subject to
evaluate whether the score meaningfully
aligns with the criterion it is purported to
represent. In such cases, a meaningful
explanation arguably requires surfacing the
path by which external norms were translated
into internal logic — through feature selection,
proxy design, or model objectives. From the
perspective of the data subject, it is not
sufficient to know how the number was
produced. One must also understand why that
number carries legal or institutional weight.
For instance, was the 500-point cutoff
empirically validated or normatively derived
from internal policy, budgetary prioritisation
models, or from statutory eligibility criteria?
Was it designed to reflect principles of
efficiency, non-discrimination or other forms
of substantive norm-compliance? Was the
conversion of qualitative norms, such as, for
example, a social need, into quantitative
scoring justified and documented?

This article does not contend that the
GDPR imports a general duty to give reasons.
The Regulation remains a data-protection
instrument, and as secen, the Court has
primarily framed Article 15(1)(h)
functionally, as enabling the Article 22(3)
rights to express one’s view and to contest a
decision when based on contract or consent.
At the same time, SCHUFA and Dun &
Bradstreet leave open whether, when external
norms are translated into system-internal
operationalised normative  criteria, the
“meaningful information about the logic
involved” must illuminate that translation as
part of the procedures and principles actually
applied. In this qualified sense, moving from
logic to reasons describes a possible
narrowing of the gap between explanation and
reason-giving when norms are embedded,
without equating the two or extending GDPR
transparency into a general justificatory duty.
The open question — left for the Court and
doctrine to calibrate, and foregrounded here —
is how far Article 15(1)(h) should reach into
such embedded norm-translation. This is
particularly relevant in the public sectors,
where an obligation to state reasons already
applies under national administrative law and
the principles in Article 41 of the Charter. The
issue is not only what is inside the profiling
system that must be explained, but also the
extent to which the explanation must address
the operationalisation of external norms that
convert a profile into a binding decision.
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