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ABSTRACT This contribution begins with an analysis of the consequences of the process of destructuring and rarefaction 
affecting the traditional enterprise model under the pressure of digitalisation and the spread of intelligent technologies, 
together with the risks arising from the increasingly widespread adoption of algorithmic management. It then develops a 
series of reflections from both a de iure condito and a de iure condendo perspective, with the aim of arguing for the 
recognition of the right to disconnect and the right to human oversight of algorithms as new digital subjective rights. 
Owing to their specificity, these rights function as instruments for safeguarding personality rights and inviolable human 
rights. Their regulation should not be confined to the Civil Code or to contingent special legislation, but must be extended 
to the constitutional level, in particular through Article 2 of the Constitution.  
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1. Frame of Reference, Systematic 

Framework and Underlying Issues 
The technological and digital 

transformations characteristic of the Fourth 
Industrial Revolution, *together with the 
efficiency-oriented paradigm of Lean 
Management within Industry 4.0 – which 
aspires to steer enterprises towards the model 
of the Lean Smart Factory, an intelligent 
cyber-physical complex built upon 
technologically interconnected networks, 
capable of maximising output through 
continuous digitalisation, process 
optimisation, and waste reduction – have in 
recent years generated a complex and 
multifaceted phenomenon with profound 
social, economic, and legal implications.  

This phenomenon – owing to the rapid 
obsolescence of technological innovations, 
which surpass themselves at the very moment 
of implementation – unfolds in ever new and 
unexpected forms. These include the 
processes of dematerialisation of the 
enterprise, the heterogeneity of labour 
relations thus enabled, the emergence of new 
professional profiles that elude traditional 
legal categories and contractual classifications  

 
*Article submitted to double-blind peer review.  

 
and the radical disruption of the concepts of 
time, space, workplace and modalities of 
performance, which are becoming 
increasingly fluid and thereby destabilise the 
traditional Fordist equation of physical 
presence / working hours / productivity / 
remuneration. 

More fundamentally, what is at stake is the 
intensification of certain evolutionary 
trajectories which, over the past few decades1 

 
1 A. Fenoglio, Tempo e subordinazione: riflessioni 
intorno al lavoro agile, in Labour&LawIssues, 2022, 
highlights how, already by the late 1980s, the gradual 
decline of the Fordist factory revealed signs of a 
profound transformation in labour law, leading to the 
overcoming of a conception of subordination 
understood as the rigid spatio-temporal coordination of 
performance and as hetero-direction grounded in a 
vertical and hierarchical organisation of the enterprise. 
According to the author, “indicazioni in tal senso 
potevano infatti già trarsi dalla disciplina del lavoro a 
domicilio, da quella relativa al lavoro sportivo nonché 
da quella riguardante il lavoro a chiamata senza obbligo 
di risposta: fattispecie qualificate come lavoro 
subordinato, benché non vi sia una strutturale 
soggezione del lavoratore al potere datoriale di 
predeterminare i vincoli di tempo e/o di spazio della 
prestazione lavorativa. Esempi altrettanto significativi 
possono essere ravvisati nel lavoro dirigenziale, 
nell’ambito del quale il lavoratore gode di ampi margini 
di autonomia ed il potere di direzione del datore di 
lavoro si manifesta non in ordini e controlli continui e 
pervasivi, ma essenzialmente nell’emanazione di 
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– under the impulse of technological and 
digital innovation – have begun to reshape the 
very configuration of the enterprise. This 
reshaping occurs through the ever-closer 
complementarity between human beings and 
intelligent machines, the reorganisation of 
labour and the architecture of new skills, 
which become an indispensable enabling 
factor for the enterprise (the so-called 
“cognitive capitalism”2) and the terms and 
modalities of the contractual relationship 
between employer and employee.3 

 
indicazioni generali di carattere programmatico”. 
2 R.B. Reich, The work of nations. Preparing ourselves 
for the 21st century capitalism, New York, A.A. Knopf, 
1991 (Italian trans.: L'economia delle nazioni. Come 
prepararsi al capitalismo del duemila, Milan, Il Sole 24 
Ore, 1993); P. Drucker, Post-capitalist society, New 
York, HarperBusiness, 1993 (Italian trans: La società 
post-capitalistica. Economia, politica e conoscenza alle 
soglie del duemila, Milan, Sperling & Kupfer, 1993); 
GP. Prandstraller, Knowledge workers, in Technology 
review, 2001, and Professioni, in Enciclopedia del 
Novecento, 2004, defines cognitive capitalism as “una 
forma di capitalismo del tutto nuova, la cui sussistenza è 
legata alla capacità di basare sulla conoscenza 
scientifica estesa alle scienze fisiche, biologiche, 
comportamentali, psicologiche, comunicative, ecc. una 
larga parte della propria capacità d'innovazione (…).La 
capacità d'innovazione viene a dipendere quasi 
interamente dal pensiero scientifico, col suo immenso 
corredo di tecnologie, e dai professionisti impegnati nei 
meccanismi produttivi. Anche la capacità d'innovazione 
artistica risente largamente di tale elemento. Il 
capitalismo cognitivo può esistere solo in simbiosi con 
la scienza e con il perfezionamento tecnologico a essa 
collegato: se il processo interattivo venisse bloccato, il 
capitalismo diventerebbe fenomeno secondario e non 
influente”. 
3 E. Dagnino, Diritto del Lavoro e nuove tecnologie. 
Casi e Materiali, Bergamo, Adapt University Press, 
2022, essentially identifies three main directions in 
which the world of work is affected by ongoing 
technological and organisational transformations: “In 
primo luogo, rileva il nuovo atteggiarsi dei processi di 
automazione e sostituzione del lavoro ai tempi della 
digitalizzazione, cui fanno da contraltare le modalità 
della produzione derivanti da una nuova 
complementarietà tra uomo e macchina nell’Industria 
4.0 e nell’artigianato digitale. Si tratta di processi che, 
nel modificare le modalità della prestazione rispetto 
all’interazione tra lavoratori e tecnologie, incidono sulle 
competenze richieste all’interno dei mercati del lavoro e 
dei contesti produttivi, determinando l’obsolescenza o 
irrilevanza di alcune – con relativo rischio dei c.d. 
licenziamenti tecnologici– e la richiesta di altre che 
ancora faticano ad essere costruite nell’ambito dei 
percorsi di istruzione e formazione. I processi di 
digitalizzazione, inoltre, hanno effetti fondamentali 
sulle modalità di incontro tra domanda e offerta di 
lavoro, al punto da aver dato vita alla creazione di nuovi 
mercati e di nuovi modelli imprenditoriali nel mondo 
della c.d. economia delle piattaforme. A cambiare, in 
effetti, sono sia le modalità di ricerca del lavoro e di 
selezione dei candidati, grazie all’avvento dei social 
media, che le modalità di organizzazione e fornitura di 

This is a contextual framework poised on 
the frontier between the modern and the post-
modern, one that entails the specific necessity 
and urgency of according due weight and 
priority to the ethical and social, as well as 
legal, implications involved – above all 
concerning the protection of workers’ 
fundamental rights in their interaction with 
advanced technologies and, more specifically, 
in their subjection to what has been 
termed “Algorithmic Management”. This is an 
ensemble of models of workforce 
management and coordination premised upon 
the delegation of entire corporate processes 
and activities to algorithmic decisions. 

It is a framework that must compel both 
legal scholars and practitioners to 
acknowledge the unavoidable emergence of a 
new class of “digital subjective rights”. These 
rights, in their distinctive formal-normative 
structure, carry categorical rather than 
hypothetical imperatives. They are designed to 
correct potential distortions arising, on the one 
hand, from the dematerialisation of the 
enterprise – particularly through agile work  
and the “virtual office” of working anytime, 
anywhere, and on any device – by restoring 
and strengthening the social sustainability of a 
“digitised” labour organisation; and, on the 
other hand, from the intrusive propensity of 
intelligent technologies, which, if left 
unchecked, can amount to a  genuine 
expropriation of personal freedoms. 

These digital subjective rights, by their 
very connection with the safeguarding of 
human dignity, liberty, and security, must, in 
the present writer’s view, be understood 
as enforcement tools of personality rights and 
inviolable human rights. Their regulation 
cannot be confined to the Civil Code or to 
contingent special legislation, but must be 
extended to the constitutional level, 
particularly through Article 2 of the 
Constitution. This is all the more so if one 
adheres to the interpretation of certain legal 
scholarship which, moving beyond the 

 
servizi della più varia natura (dal delivery ai servizi di 
pulizia, da prestazioni consulenziali a forme di click 
working). Ancora, di estrema rilevanza risultano le 
trasformazioni che riguardano tempi e luoghi della 
prestazione lavorativa, con le potenzialità del working 
anytime, anywhere, e i rischi di un lavoro sempre 
connesso. Sono gli effetti della remotizzabilità della 
prestazione lavorativa, ma anche dei profondi 
cambiamenti nell’organizzazione del lavoro, sempre più 
orientati – laddove possibile – alla produttività e alla 
flessibilità concesse da un lavoro per obiettivi”.   
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traditional debate as to whether Article 2 
should be considered a closed or an open 
provision, recognises it as a foundational 
norm aimed at protecting not only the specific 
rights and subjective legal positions expressly 
established by the Constituent Assembly, but 
also the inherent value of the free 
development of individual personality. 
Accordingly, it is applicable to newly 
emerging rights arising in the evolving history 
of social relations, insofar as these are implicit 
in, or can be derived from, the constitutional 
framework.4 

Among these rights, two stand out in 
particular: i) the right to disconnect, closely 
linked to Article 32 of the Constitution as well 
as to the employer’s direct responsibility 
under Article 2087 of the Civil Code to 
prevent techno-pathologies through 
precautionary measures; and ii) the right to 
human oversight of algorithms, connected 
to Article 3 of the Constitution, aimed at 
ensuring that algorithmic processes and 
decisions – absent adequate safeguards of 
human oversight – do not in practice curtail 
citizens’ freedom and equality, thereby 
impeding the full development of the human 
person and his or her effective participation in 
the political, economic, and social life of the 
country. In this sense, and more specifically, 
the right to human oversight of algorithms is 
also a clear expression of the general legal 
canon of reasonableness and proportionality, 
which demands that the means employed 
remain appropriate and proportionate to the 
interests pursued. It is conceived as a 
corrective to the disadvantage borne by the 
user as a result of the informational 
asymmetries inherent in algorithmic processes 
and is functionally directed at preventing 
unlawful intrusions into the individual’s 
private life as well as the commodification of 
the value of personal attributes. 

2. The Destructuring of the Enterprise as a 
Physical Space and Predetermined Spatio-
Temporal Context: Organisational 
Grounds for Flexibility and Agile Work, 
Balancing Opportunities and Risks 
As already noted, the diffusion of the 

technological tools of Industry 4.0, by 
enabling experiences of remote 
interconnection and promoting the so-

 
4 F. Modugno, I “nuovi diritti” nella giurisprudenza 
costituzionale, Turin, Giappichelli, 1995. 

called destructuring or rarefaction of physical 
and spatio-temporal barriers – such that 
enterprises are increasingly less bound to a 
workplace confined within a given physical 
space – has facilitated the emergence of new 
production and organisational models. These 
are lean, if not altogether fluid, and are 
characterised: i) by the dematerialisation of 
the factors of production (work included), and 
ii) by the introduction of a principle 
of collaborative participation of workers in 
corporate life,5 based on greater responsibility 
and autonomy in organising their own 
working time in pursuit of assigned 
objectives, as well as on an enhanced 
appreciation of the bond of trust.6  In this way, 
the rigid Fordist model of organisation and 
management – which left no room for 
autonomy or discretion in workers’ conduct –
has been surpassed. 

What is at stake, then, is an unprecedented 
expansion of the concept of flexibility, 
extending also to the ubi et quomodo of work 
performance. Work is now, at least in part, 
detached from the paradigm of employer-
driven hetero-organisation and direction, to 
which, according to the traditional exegesis 
of Article 2094 of the Civil Code, there 
pertained, inter alia, also the determination of 
the time and place of performance. 

The loosening of spatio-temporal 
constraints upon labour performance, as a 
consequence of the flexibility applied to the 
employment relationship, has found clear 
confirmation in national legislation thanks to 
Article 18 of Law No. 81 of 22 May 2017. It 
regulates agile work as a mode of executing 
the employment relationship established by 
agreement between the parties, without 
precise constraints regarding time or place of 
work, and possibly organised by phases, 
cycles, or objectives. Within this framework, 
work may be performed partly within 
company premises and partly outside them, 
without a fixed workstation, subject only to 
the maximum daily and weekly working time 
limits laid down by law and collective 
bargaining. 

 
5 L. Pero and A.M. Ponzellini, Il nuovo lavoro 
industriale tra innovazione organizzativa e 
partecipazione diretta, in D. Carrieri, P. Nerozzi and T. 
Treu (eds.), La partecipazione incisiva, Bologna, Il 
Mulino, 2015. 
6 G. Massara, Tecnologie, Diritto e Lavoro (anche) 
agile, in R. Pessi, P. Matera and G. Massara (eds.), 
Diritto, Lavoro, Nuove Tecnologie e Blockchain, Rome, 
Eurilink University Press, 2020, 89 ff.  
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During the emergency management of the 
Covid-19 pandemic in 2020–2021, however, 
the real potential of agile work was 
contingently but significantly curtailed. 
Owing to the ex lege restrictions on physical 
liberty and freedom of movement, agile work 
was effectively reduced to a form of “jail-
home working”, a forced home-based work in 
which office tasks were carried out online, 
thereby betraying the very essence and 
rationale of agile work. 

In addition to Law No. 81/2017, there have 
been subsequent legislative interventions, yet 
none that have in substance integrated or 
strengthened the regulation of agile work and 
the safeguards against the “always-on 
connectivity” already laid down in the 
aforementioned national law. Reference is 
made in particular to Law No. 61/2021 which, 
however, for the first time – and not without 
raising significant interpretative doubts –
regards disconnection from technological 
tools and digital platforms as “a right” 
recognised for the worker performing his or 
her activity in agile mode. This right, 
considered essential for safeguarding rest 
periods and the health of workers, must be 
exercised in accordance with agreements 
concluded between the parties, without 
prejudice to any periods of agreed availability, 
and without producing adverse effects on the 
employment relationship or on remuneration. 

Beyond its statutory definition, however, 
grasping the real meaning of agile work and 
contextualising the relevance of disconnection 
is neither immediate nor self-evident. Agile 
work is not merely a welfare measure aimed at 
achieving an employee’s work-life balance. It 
is, above all, an organisational strategy, which 
employs flexibility in the modalities of 
performance – where applicable to the specific 
features of the enterprise – as an instrument 
for enhancing productivity in conjunction with 
the social sustainability of the organisation, 
while also producing beneficial effects in 
terms of welfare and work-life balance. 

Agile work is, more properly, a Copernican 
revolution in the organisation of work and 
human resource management. It aligns with 
the general revision of socio-economic and 
productive dynamics in the post-Fordist era, 
which compels a functional and structural 
rethinking of corporate roles and processes, 
but, above all, of work behaviours and culture. 
It entails embracing a radically different way 
of working: moving away from management 

based on physical presence and control, 
operating within rigid corporate procedures or 
the non-derogable frameworks of collective 
agreements and second-level bargaining (both 
still too heavily conditioned by Taylorist and 
Fordist models), towards management 
grounded in trust, collaboration, flexibility, 
and delegation – provided that these are 
functionally and teleologically linked to goals 
of corporate governance, that is, the financial 
well-being of shareholders in terms of 
productivity and return on investment. 

Agile work therefore entails greater 
accountability for all parties to the 
employment relationship – at every level of 
the hierarchy: directors, managers, employees, 
and even trade unions – compelling them to 
interact differently, to rethink the management 
of both working time and time at work, and to 
approach performance from a new, more 
“entrepreneurial” perspective. In this regard, 
assessment is conducted dynamically against 
objectives and through the management of 
corporate projects and strategies. 

The legal framework of agile work, 
through which the national legislator initially 
sought to respond to the demands for 
organisational flexibility and variability 
arising from modern business models – so as 
to maximise efficiency, competitiveness, 
productivity, and profit margins, while also (at 
least in its original intent) promoting work-life 
balance – has, from the outset, raised critical 
issues. These concern the quality and quantity 
of work, the notion of hours worked and 
working time, the identification of valid Key 
Performance Indicators as objective criteria 
for goal-oriented evaluation, the monitoring 
and measurement of employee performance 
(including the tracking of real needs for the 
development of digital and soft skills 
demanded by flexible organisations), and, 
above all, the safeguarding of rest and the 
separation of personal and professional 
spheres with a view to work-life 
reconciliation. 

These latter aspects concern the entirety of 
the worker’s social existence and raise the 
issue of managing the potential risk 
of overexploitation of the workforce. This 
arises from the subtle and silent pervasiveness 
of the “always-on connectivity”, with 
significant repercussions for the worker’s 
psycho-physical integrity and moral 
personality, the protection of which – under 
Article 2087 of the Civil Code – imposes on 
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the employer a duty of care, requiring the 
adoption, from a preventive standpoint, of all 
measures and safeguards that are necessary in 
light of practical experience and of the current 
state of technology and scientific knowledge. 

Article 18 of Law No. 81 of 22 May 2017, 
in assigning to agile work, among other 
purposes, the functional objective of 
facilitating work-life balance while also 
enhancing business competitiveness, rested on 
the optimistic assumption that technology 
could only free up time to the benefit of the 
employee, and not also subtract it. Yet the 
very omnipresence and pervasiveness of 
technology, which makes permanent 
connectivity and availability possible, has led 
to incremental phenomena7 of digital 
overwork8 and work-life blending9 – the 
opposite of the work-life balance envisaged by 
the legislator – resulting from the increasingly 
pervasive overlap between working and 
personal life. 

To capture the overlapping of working and 
personal time, scholars have coined the 
expression “time porosity”.10 The expression 

 
7 It should be clarified that such phenomena are not to 
be regarded as exclusive to agile work, since they 
historically predate it and pertain to the employment 
relationship tout court, particularly in the context of so-
called on-call availability. Nonetheless, the 
pervasiveness of technological applications – by 
fostering the “always-on” hyper-connection – 
undeniably acts as a factor that exacerbates them. 
8 The 2020 ISTAT Report provided clear evidence in 
this regard, although it must also be acknowledged that 
the restrictions on physical freedom during the 
emergency management of the Covid-19 pandemic 
acted as a concurrent aggravating factor. According to 
the Report, 40% of those who worked from home 
during the pandemic stated that they had been contacted 
outside working hours not only by superiors but also by 
colleagues, and almost one-third reported being 
subjected to requests for prompt responses. 
9 M. Militello, Autonomia subordinata e work-life 
blending nell’era della on demand economy, in C. 
Alessi, M. Barbera and L. Guaglianone (eds.), Impresa, 
lavoro e non lavoro nell'economia digitale, Bari, 
Cacucci, 2019, 349 ff. 
10 The term was coined by Genin, Proposal for a 
Theoretical Framework for the Analysis of Time 
Porosity, in International Journal of Comparative 
Labour Law and Industrial Relations, 2016. Emile 
Genin identifies three examples to illustrate “Time 
Porosity”: (1) working from home; (2) so-called 
“structural overlap”; and (3) so-called “personal 
overlap.” In the first case, it is not simply a matter of 
changing the workplace (from the office to home or 
elsewhere). Rather, it entails the extension of unfinished 
work beyond regular working hours. Here, porosity 
reflects the impact of new technologies that have 
influenced both the organisation of work and the ways 
in which work is performed. In the second case, 
reference is made to the “structural overlap” between 

clearly alludes to the physical property of 
porosity, attributed in varying degrees to all 
bodies in Physics, which refers to the ratio 
between the volume of voids within a given 
portion of material and its total volume. In this 
sense, both working time and personal time 
may be said to contain voids; they too are 
porous, and into these voids work or personal 
activities can flow in a kind of osmosis which, 
almost as if by technological determinism, 
becomes mechanical and involuntary, making 
their definitive separation impossible.11 

Such spillovers of working time into 
personal time, and vice versa, are likely, 
especially in the long term, to significantly 
alter the reciprocal bond that characterises the 
employment relationship. Since the 
reciprocity of the wage obligation borne by 
the employer is no longer firmly anchored to a 
certain and clearly defined duration of 
working time – the objective parameter by 
which the worker’s obligation has 
traditionally been valued – there emerges a 
consequent imbalance of uncompensated 
burdens on the worker. In practice, the latter 
remains exposed to “uno stato permanente di 
allerta reattiva rispetto al soddisfacimento 
delle richieste datoriali”,12 even beyond the 
statutory and collectively bargained maximum 
limits on daily and weekly working hours,13 
with the attendant risk of producing 
unwelcome effects akin to piecework 
performance.14 On the other hand, the 

 
working time and personal time, as in the case of 
corporate dinners or business trips requiring worker 
mobility, often beyond their ordinary working hours. In 
such instances, it becomes difficult to draw a clear 
boundary between working and personal time, which 
instead tend to overlap as a consequence of increased 
demands for flexibility and availability. 
Finally, the third case – “personal overlap” – occurs 
when personal time flows into working time, namely 
when personal activities (e.g. online shopping, private 
phone calls, personal emails, etc.) are carried out during 
working hours.  
11 A. Rota, Tutela della salute e sicurezza dei lavoratori 
digitali. Persona e pervasività delle tecnologie, in P. 
Tullini (ed.), Web e lavoro. Profili evolutivi e di tutela, 
Turin, Giappichelli, 2017. 
12 D. Poletti, Il c.d. diritto alla disconnessione nel 
contesto dei «diritti digitali», in Responsabilità Civile e 
Previdenza, 2017. 
13 For instance, the ILO–Eurofound report, Working 
Anytime, Anywhere: The Effects on the World of Work, 
highlights that among the major critical issues of work 
performed through electronic devices is the risk of 
work–home interference, caused by the overlap between 
paid work and personal life. 
14 A. Fenoglio, Tempo e subordinazione: riflessioni 
intorno al lavoro agile, cit. 
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difficulty of identifying appropriate Key 
Performance Indicators for measuring and 
monitoring employee results – without 
overstepping into (direct) remote surveillance 
of the worker’s activities – risks fostering 
employee disaffection towards corporate 
productivity objectives, thereby facilitating 
covert practices of non-compliance with the 
duties imposed on the worker by Articles 
2104 and 2105 of the Civil Code. The 
employer is left with both a formal and 
substantive inability to bring specific 
disciplinary charges in the absence of the 
necessary and essential indications by which 
to identify, in concrete terms, the act or acts 
considered to constitute relevant infractions, 
so as to avoid any uncertainty regarding the 
scope of the matters on which the employee is 
called to defend themselves. 

It is also clear that, beyond the dysfunction 
just described, specific risk factors arise 
concerning the safety and psycho-physical 
integrity of the worker. This has been 
highlighted by medical and scientific 
literature, which has emphasised the causal 
link between the “always-on” condition and 
certain pathological manifestations such as 
insomnia, irritability, nervous exhaustion, 
work-related stress, and (digital) burnout.15 
Accordingly, with regard to agile work and, 
more broadly, to the various forms of flexible 
and interconnected work, a fundamental issue 
emerges: the protection of the worker’s 
personal sphere, which must be structured 
through an effective guarantee not only of 
compliance with minimum rest periods but 
also of respect for the sphere of work-life 
balance. 

 
 
 
 

 
15 Burnout in the Workplace: A Review of Data and 
Policy Responses in the EU, Publications Office of the 
European Union, 2018, Luxembourg. The World Health 
Organization defines burnout as an occupational 
phenomenon which does not yet amount to a medical 
condition: a syndrome linked to work-related stress that 
leads the individual to exhaust his or her psycho-
physical resources, manifesting negative psychological 
symptoms (e.g. apathy, nervousness, restlessness, 
demoralisation) that may be associated with physical 
disorders (e.g. headaches, sleep disturbances, 
gastrointestinal problems, etc.). Digital burnout differs 
only in that it is a pathological syndrome induced by the 
constant use of multiple digital devices, also 
interconnected with one another. 

3. The Right to Disconnect. The Inadequacy 
of Law No. 81 of 22 May 2017 and the 
Urgent Need for a Constitutionally 
Oriented Reading 
In this respect, it becomes evident that the 

right to disconnect constitutes an 
indispensable bulwark, which, however, in the 
Italian experience, was introduced in a 
substantially weakened form. Indeed, Article 
19(1) of Law No. 81/2017, by providing that 
the parties’ agreement must identify the 
worker’s rest periods as well as the technical 
and organisational measures necessary to 
ensure the worker’s disconnection from work-
related technological tools, introduced 
disconnection in material terms; however, it 
failed to qualify it as a subjective right, 
remitting its regulation to the individual 
agreement. This marks a clear step back from  
Bill No. 2229/2016 (Negotiated adaptation of 
agile work modalities to the Fourth Industrial 
Revolution), whose Article 3 expressly 
provided that – subject to the agreed 
objectives, modalities of performance, and 
any on-call periods – the worker was to be 
granted a genuine right to disconnect from 
technological tools and digital platforms for 
work, without this, in itself, affecting the 
continuation of the employment relationship 
or remuneration.16 

In short, under the framework of Law No. 
81/2017, disconnection remains confined to 
the rank of a qualified interest deserving of 
legal protection,17 and is in any case limited to 
agile workers18 rather than extended to all 
workers. The absence of a formal and explicit 
recognition of its nature as a right excludes, in 
substance, the possibility of framing 
disconnection within the category of 

 
16 In Bill No. 2229/2016, besides expressly recognising 
disconnection as a right, specific implementation 
measures were also envisaged, with responsibility 
assigned to the occupational physician to validate the 
measures necessary to safeguard the worker’s physical 
and mental integrity, as well as his or her moral 
personality and privacy. 
17 R. Zucaro, Il diritto alla disconnessione tra interesse 
collettivo e individuale, Possibili profili di tutela, in 
Labour&Law Issues, 2019, 227: “la disconnessione 
costituisce un interesse collettivo meritevole di tutela, 
ma non un diritto espressamente riconosciuto 
dall’ordinamento”. 
18 This too represents an anomaly, or rather an 
inconsistency, on the part of the legislature, considering 
that in the definition set out in Article 18 of Law No. 
81/2017, agile work is described as a mode of 
performing work that does not necessarily require the 
technological tool as an essential condition. 
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subjective legal positions of advantage – 
positions articulated in terms of obligations, 
powers, and duties, and which confer upon 
their holder the entitlement to bring 
proceedings before a judicial authority to 
obtain protection in the event of infringement. 

What is more, the provision neither 
indicates nor even suggests the modes by 
which disconnection is to be carried out – save 
for stating that such modes may be 
organisational or technical – and, as if that 
were not enough, it fails to indicate the 
consequences of non-compliance. It is thus 
an imperfect legal norm: it establishes a legal 
obligation that is not accompanied by any 
sanction for its violation or omission. 
Compliance therefore appears to depend more 
on the employer’s autonomous and 
responsible conduct than on compulsion, 
hereby intersecting a sphere of relevance of an 
interest deemed worthy of protection that is 
more ethical and moral than strictly legal. 

On this point, legal scholarship has 
engaged in extensive debate, producing a 
substantial body of reflection on the real 
nature and qualification of disconnection, 
the normative force of the provision 
enshrining the institution, and the instruments 
for its concrete implementation. In some 
cases, in order to restore direct effectiveness 
not mediated by the hetero-regulation of 
individual agreements or collective 
bargaining, scholars have located it within the 
prescriptive framework of national and EU 
working-time law, which is constitutionally 
guaranteed insofar as it concerns the duration 
of work and rest periods (Article 36(2) – (3) 
of the Constitution). From this perspective, 
disconnection has been conceived as a kind 
of “adattamento tecnologico del diritto al 
riposo”,19 whose protection is grounded in the 
guarantee of eleven consecutive hours of daily 

 
19 The definition is given by C. Spinelli, Tecnologie 
digitali e lavoro agile, Bari, Cacucci, 2018, 7, who 
places the right to disconnect among the so-called new-
generation rights of the individual, namely digital rights, 
as a facet of the right to privacy and the right to health, 
and thus to the protection of the physical and 
psychological integrity of workers, conceived as a 
technological adaptation of the right to rest. On the right 
to disconnect as a form of technological adaptation of 
the right to rest, see also A. Fenoglio, Una veste digitale 
per il diritto al riposo: il diritto alla disconnessione, 
in Lavoro Diritti Europa, 2021; M. Russo, Esiste il 
diritto alla disconnessione? Qualche spunto di 
riflessione alla ricerca di un equilibrio tra tecnologia, 
lavoro e vita privata, in Diritto delle Relazioni 
Industriali, 2020. 

rest pursuant to Article 7 of Legislative 
Decree No. 66/2003. 

The present writer, however, readily aligns 
with that strand of scholarship that finds it 
reductive to ground disconnection solely in 
the legislation on maximum working hours 
and rest periods – and this for several reasons. 
Leaving aside the fact that Article 19(1) of 
Law No. 81/2017, both textually and 
conceptually, draws a distinction between rest 
periods and the organisational and technical 
measures of disconnection – thereby 
weakening any attempt to apply analogy and 
to subsume disconnection within the 
framework of rest-period regulation – there is 
no doubt that disconnection pertains to a 
broader axiological domain. It intersects with 
the scope of the right to rest but goes beyond 
it, as it aspires to meet the worker’s “other” 
needs, which conflict with the pervasiveness 
of the devices used to perform work. By their 
very nature, such devices are capable of 
undermining the “fissità del cd. tempo di 
lavoro”20 and, even if only potentially, of 
extending without limit the state of remote 
connection.21 From this perspective, the line 
of scholarship that conceives disconnection as 
a new digital right,22  a corollary of the right to 
private life23 and thus to the care of one’s 
personal interests, appears to be well-founded, 
for it situates disconnection as a privileged 
moment in the full development of the human 
person. 

That said – and regardless of the failure to 

 
20 M. Magnani, Prestazioni sconfinate: ma il diritto del 
lavoro non padroneggia ancora la legge internazionale, 
Relazione al Convegno Nazionale AGI 2019, in Guida 
al Lavoro, 2019.   
21 Starting from the observation that the time devoted to 
satisfying the creditor’s interest of the employer is not 
limited to actual working hours (tempo-orario), but also 
includes the time useful for production, that is, the time 
that generates economic value and legal utility (tempo-
lavoro), it has been argued that such useful production 
time may also encompass the period spent by the 
worker in a state of remote connection—albeit only 
potential—with colleagues and superiors. See V. 
Bavaro, Tesi sullo statuto giuridico del tempo nel 
rapporto di lavoro subordinato, in B. Veneziani and V. 
Bavaro (eds.), Le dimensioni giuridiche dei tempi del 
lavoro, Bari, Cacucci, 2009; E. Dagnino, Il diritto alla 
disconnessione nella legge n. 81/2017 e nell'esperienza 
comparata, in Diritto delle Relazioni Industriali, 2017. 
22 D. Poletti, Il c.d. diritto alla disconnessione nel 
contesto dei «diritti digitali», cit. 
23 J.E. Ray theorises the right to disconnect as the right 
to private life in the twenty-first century: Naissance et 
avis de décès du droit à la déconnexion, le droit à la vie 
privée du XXIème siècle, 2002, and Grande 
accélération et droit à la déconnexion, 2016. 
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characterise disconnection as a right (and of 
the failure to provide a dedicated sanction) – it 
is incontestable that Law No. 81/2017 
reiterates a fundamental and primary function 
of the provision: the protection and 
coordination of social relations among 
citizens. In the present case, it delineates the 
perimeter of a claim to “healthiness”, within 
which the relations among work, technology, 
freedom, and human dignity must be situated 
– relationships legally worthy of protection 
regardless of the threat of sanction. 

The practical implications – both 
managerial and organisational – are 
considerable. In the absence of a recognised 
and explicit right to disconnect and of an 
enumeration of its modes of implementation, 
their consideration and fulfilment can only be 
entrusted to the development of corporate best 
practices aimed at balancing technology, 
work, and the private sphere. Yet the certainty 
of achieving, in this way, an effective switch-
off from technological tools and digital work 
platforms is by no means assured. On the 
contrary, with a few enlightened exceptions, 
corporate agreements commonly refrain from 
setting out detailed rules on disconnection24 
and its implementation; rather, they tend to 
confine themselves to mere statements of 
principle, thereby perpetuating in practice the 
lack of normative force already inherent in 
Article 19(1) of Law No. 81/2017. This 
deficiency is further aggravated by the 
provision’s referral to the individual 
agreement as the regulatory source of 
disconnection, instead of itself defining, 
unequivocally and non-hypothetically, the 
scope and conditions of application of 
disconnection. The upshot is to relegate the 
protection of private life and personal interests 
to direct negotiation between worker and 
employer – an arena marked, in principle, by 
the risk of asymmetric distribution of 
bargaining power on the very point at issue. 

Moreover, Italian legislation on 
disconnection reveals its original inadequacy 
when set against other European experiences. 
Without engaging in a detailed comparative 
analysis, the cases of France and Spain stand 
out in particular. Their legislation on 
disconnection not only expressly qualifies it as 
a subjective right and assigns an active role to 

 
24 The very Introductory Report to the National Protocol 
on Agile Work of 7 December 2021 highlights the 
limited diffusion of contractual provisions on 
disconnection within company agreements. 

collective or decentralised trade union 
bargaining in defining its modalities, but, 
above all, extends its general effectiveness to 
all workers, and not merely to smart workers 
as in the Italian case – an aspect that 
represents a serious impediment, leading to 
discriminatory disparity of treatment. 

There can be no doubt that disconnection 
must be framed as a subjective legal position 
of advantage with immediate normative force, 
not confined to the category of workers 
performing their duties in agile mode. It 
should be properly constructed as a right 
inherent in the employment relationship, 
because it safeguards a fundamental 
dimension of the human person–private life, 
in which personal, social, cultural, and 
relational interests are pursued. Disturbance of 
those interests, through an undue extension of 
working time induced by the pervasiveness of 
technological tools supporting work 
performance – even if only in the form of the 
worker’s tension in relation to potential 
employer requests while connected to such 
devices – can generate serious forms 
of psycho-physical (techno-)stress, 
or cognitive and emotional overload. 

It is no coincidence that, starting from the 
premise that the ever-increasing use of digital 
tools for work purposes has fostered a culture 
of being “always connected” and “constantly 
on call” – a culture liable to undermine 
workers’ fundamental rights and fair working 
conditions – the European Parliament 
intervened with its Resolution of 21 January 
2021,25 containing recommendations to the 
Commission on the right to disconnect 
(2019/2181(INL)). The Resolution, on the 
basis of a series of extensive recitals, invited 
the Commission to adopt an EU directive 
establishing a coherent framework of 
minimum conditions for the exercise of the 
right to disconnect.26 This right was framed as 

 
25 www.europarl.europa.eu/doceo/document/TA-9-2021 
-0021_IT.html.  
26 The implementing measures of the right to disconnect 
are set out in Article 4 of the draft Directive annexed to 
the Resolution, which requires Member States to ensure 
that the arrangements for exercising this right are 
established, following consultation with the social 
partners, in a detailed manner and that employers 
“implement that right in a fair and transparent manner”. 
In particular, certain working conditions must be 
guaranteed, some of which mirror the wording of the 
European Framework Agreement on Digitalisation 
concerning measures for the exercise of the right to 
disconnect. Among these are: practical arrangements for 
disengaging from digital tools for work purposes, 
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applicable across all sectors, both public and 
private, and to all workers independent of 
their status and their working arrangements. 
Moreover, it was expressly qualified as a 
fundamental right, which is an inseparable 
part of the new working patterns in the new 
digital era and an important social policy 
instrument at Union level to ensure protection 
of the rights of all workers. The purpose was 
to introduce a uniform and harmonised 
legislative framework at the European level to 
successfully guide the digital transition in 
employment relations – a transition that must 
be steered by respect for human rights and for 
the fundamental rights and values of the 
Union, while producing a positive impact on 
workers and working conditions. At the same 
time, the Resolution, in paragraph 17, while 
stressing the need for a legal framework to 
contain the risk of “dehumanised” uses of 
technology, also emphasised that progress in 
new technological possibilities, such as 
artificial intelligence, plays a critical role in 
shaping the workplace of the future. 

Therefore, if the enterprise of the future 
must adopt all necessary measures to prevent 
dehumanised uses of technology, it becomes 
evident that the process of rethinking the 
relationship between technology and the 
human being can no longer be postponed. 
What is required is the recovery of a 
substantive “algoretics”, understood as the 
articulation of a principle of social 
responsibility through which the “power of 
technological development” is redirected into 
an instrumental, purposive, and implementing 
relationship with the programmatic provisions 
of Articles 1, 6, 7, 8, and 15 of the Charter of 
Fundamental Rights of the European Union, 
as well as Articles 2, 3, and 4 of the Italian 
Constitution. These provisions safeguard the 
social dignity of all citizens and their right to 
the removal of every obstacle – of whatever 
nature or origin – that prevents the 

 
including any work-related monitoring tools; a system 
for measuring working time; health and safety 
assessments, including psychosocial risk assessments; 
and awareness-raising measures, including workplace 
training, which employers are required to adopt with 
regard to working conditions. Furthermore, “criteria for 
any derogation by employers from their requirement to 
implement a worker’s right to disconnect” must be laid 
down, and such exemptions may only be allowed in 
exceptional circumstances, such as “force majeure or 
other emergencies, subject to the employer providing 
each worker concerned with reasons in writing, 
substantiating the need for the derogation on every 
occasion on which the derogation is invoked”. 

development of personality, the full exercise 
of individual working capacity, and 
participation in the economic, political, and 
social organisation of the country. 

This is a necessary, constitutionally 
oriented relationship in which advanced 
technology, in its many applications and not 
only in terms of artificial intelligence – at last 
redeemed from the stigma of the “dissolution 
of truth” that consigns individuals to a 
“probable life” in which the space of truth and 
falsehood is eroded and their distinction 
effaced – becomes instead the paradigm of 
a social ecosystem of innovation. Within this 
ecosystem, and with the support of intelligent 
technology, one may develop Federico 
Butera’s organisational vision of an “impresa 
integrale” – an advanced model that 
simultaneously pursues economic viability, 
sustainability, and sociality, and orients 
technology, algorithms, and AI to those ends. 
This occurs within a framework 
of collaborative participation extended to all 
stakeholders – institutions, workers, and users 
alike – to enable the uptake and 
implementation of innovation’s added value, 
and to share objectives of productivity, 
sustainability, quality of life, and the 
development of digital and social skills – 
while counteracting the negative effects of 
digitalisation. 

This scenario fits, moreover, within the 
axiological horizon outlined by the European 
Commission in its January 2021 Industry 5.0 
paper,27 which posits that the only conceivable 
industry in the years to come is one that is 
resilient, human-centric, and sustainable, 
capable of achieving objectives of social 
sustainability beyond the mere creation of 
employability and prosperous economic, 
productive, and financial scenarios. 

Nonetheless, the ethical and social 
implications – alongside the legal ones – are 
multiple and significant, particularly with 
regard to the protection of workers’ 
fundamental rights and to the safeguarding of 
human security, liberty, and dignity in the 
exercise of economic initiative (Article 41 of 
the Constitution), in relation to workforce 

 
27 According to the European Commission: “Industry 
5.0 recognises the power of industry to achieve societal 
goals beyond jobs and growth, to become a resilient 
provider of prosperity, by making production respect the 
boundaries of our planet and placing the wellbeing of 
the industrial worker at the centre of the production 
process”. 
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management and coordination models centred 
on the delegation of corporate processes and 
activities to algorithmic decision-making (so-
called Algorithmic Management) and artificial 
intelligence. 

In this sense, the call for an instrumental, 
purposive, and implementing relationship 
between intelligent technology and Articles 1, 
6, 7, 8, and 15 of the Charter of Fundamental 
Rights of the European Union, as well 
as Articles 2, 3, and 4 of the Italian 
Constitution, is not seriously open to doubt.  

4. The Right to Human Oversight of 
Algorithmic Processes and Decisions. A 
Systematic Inquiry De Iure 
Condito and De Iure Condendo in the 
Light of the Constitution 
This conclusion becomes even more 

compelling with respect to human oversight of 
algorithms. The task, in particular, is to clarify 
the reasons that, in this specific field as well, 
make it urgent to delineate a precise worker’s 
right to which there correspond 
correlative duties and obligations borne by 
enterprises that deploy algorithms to 
streamline their organisations and maximise 
productivity. This urgency falls within the 
ambit of Article 41 of the Constitution, which 
provides that while private economic initiative 
enjoys the protection of a constitutionally 
guaranteed principle of freedom, it may not be 
conducted in a manner that conflicts with 
social utility or causes harm to health, the 
environment, security, freedom, or human 
dignity. 

It must be recognised that, given the 
worker’s inherent vulnerability to the power 
of digital technologies and advanced artificial 
intelligence,28 technological transformations 
in the organisation of society and labour can 
generate, on the one hand, asymmetries in the 
distribution and exercise of power and, on the 
other, “una frattura sociale tra individui 
sempre più trasparenti e poteri sempre più 
opachi e incontrollabili”.29 Moreover, 

 
28 In the field of artificial intelligence, a distinction is 
drawn between strong artificial intelligence, understood 
as the attempt to replicate the human mind in computers 
– namely, to create machines capable of understanding 
and possessing cognitive states – and weak artificial 
intelligence, understood as the development of 
computer systems capable of performing tasks normally 
attributed to human intelligence, without assuming any 
analogy between minds and computational systems. 
29 S. Rodotà, Il diritto di avere diritti, Rome-Bari, 
Laterza, 2012, 337. 

artificial intelligence – alongside its many 
beneficial applications – lends itself to 
improper uses, providing new and powerful 
tools for practices of manipulation, 
exploitation, and social control.30 

This is a legitimate concern, prompted by 
the pervasive spread of algorithmic 
management and AI applied to workforce 
governance. Absent an appropriate framework 
of governance, these technologies risk turning 
the worker into an inexhaustible source of 
data and operational inputs, removed from the 
worker’s control. Starting from a single 
personal datum, AI can infer and generate 
further data – so-called big-data 
analytics or algo-created analytics – capable 
of probing the worker’s identity and 
personality in detail, mapping present 
characteristics and predicting expected 
behaviours. 

Faced with such an overwhelming mass of 
information, the worker may at most observe, 
and gain awareness of, the inputs and outputs 
of the process, but can in no way comprehend 
how the former are transformed into the latter, 
or vice versa. This is because algorithms 
perform a logical–mathematical process of 
decoding, re-elaboration, and manipulation of 
data at a speed that the human mind is 
incapable of conceiving. 

Moreover, algorithmic models – and the 
decisions based upon them – inevitably inherit 
the biases of their programmers. These 
prejudices, embedded in the mindset of the 
data scientist and originally concealed within 
the so-called training data, are subsequently 
transferred into the decision-making 
algorithms, which may thus influence 
outcomes that are unjust, discriminatory, or 
simply erroneous – often without the 
awareness of either the decision-maker or the 
individual subject to the decision. It is no 
coincidence that experts speak of the opacity 
of algorithmic decision, a concern that has 
given rise to the theory of the black box 
society:31 a society of information structured 

 
30 Reference may be made to Recital no. 15 of the 
European Commission’s Proposal for the Regulation of 
AI of 21 April 2021, https://eur-lex.europa.eu/legal-
content/I 
T/TXT/HTML/?uri=CELEX:52021PC0206&from=IT.  
31 F. Pasquale, The Black Box Society: The Secret 
Algorithms That Control Money and Information, 
Cambridge-London, Harvard University Press, 2015; E. 
Pellecchia, Profilazione e decisioni automatizzate al 
tempo della black box society: qualità dei dati e 
leggibilità dell’algoritmo nella cornice della 
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around “black boxes,” where social 
interactions are governed by endless 
sequences of algorithms whose content and 
functioning remain unknowable. 

This circumstance becomes even more 
critical when considered in the sensitive 
context of the employment relationship, where 
algorithmic models and AI applications are 
embedded to manage entire processes 
typically associated with human resource 
management. These may minimise – or even 
entirely exclude – human intervention in areas 
such as recruitment and selection, job rotation, 
contractual reclassification, or processes 
specifically dedicated to measuring employee 
performance and productivity. The outcome of 
such algo-created evaluations, when combined 
with the requisite legal conditions, may even 
serve as the basis for disciplinary proceedings 
or dismissal for underperformance. 

The condition just described underscores 
the urgency of constructing an appropriate 
governance model aimed at ensuring essential 
objectives of transparency, reliability, 
intelligibility, and control of AI systems. This 
requires the establishment of mechanisms 
capable of enabling a substantive review of 
the legitimacy and fairness of algorithmic 
processes and decisions, provided that such 
review is entrusted to human oversight. This is 
particularly crucial in those AI applications 
that, more than others, are capable, through 
the reproduction of genuine artificial neural 
networks (so-called neural simulation), of 
rapidly generating deep and sophisticated 
forms of learning. In such cases, the machine 
may appear to engage in a true cerebral 
emulation rather than a mere simulation of the 
human.32 

With regard to the protection of workers in 
the realm of algorithmic management, an 
appropriate corporate-governance model 
should proceed as follows. First, it should 
conduct an ex ante risk assessment to identify 
those automated internal processes of human 
resource management in which the employer’s 
power is delegated – extensively or even 
entirely – to the predictive and decision-
making autonomy of the AI system, thereby 
heightening the risk of infringing upon the 
worker’s fundamental and contractual rights 
through errors and/or inherent algorithmic 

 
responsible research and innovation, in Nuove Leggi 
Civili Commentate, 2018, 1212.  
32 J. Baudrillard, Cyberfilosofia, Milan, Mimesis, 2010. 

biases. Second, it should implement specific 
policies and procedures to manage such risks, 
both preventively and reactively, by providing 
for tailored mechanisms of human oversight.33  
These mechanisms should be calibrated to the 
degree of interference between the automated 
process and the decision liable to affect the 
worker; moreover, where necessary, they must 
enable the correction, supplementation, or 
annulment of the AI decision and its 
replacement with a human decision. 

The centrality of human oversight, as a 
bulwark safeguarding users’ rights in their 
interaction with AI – especially in cases of the 
so-called automation bias – is not in doubt. 
Indeed, the recent approval and publication of 
the European Union Artificial Intelligence 
Act (entered into force on 2 August 2024) – 
an instrument designed to promote the 
responsible development and diffusion of AI 
within the EU – devotes an entire provision to 
this matter: Article 14, which requires 
that high-risk AI systems must be designed 
and developed, including through appropriate 
human-machine interfaces, so as to ensure 
their effective supervision by natural persons 
throughout the period of their use. The same 
article further specifies the aim of human 
oversight: to prevent or minimise the risks to 
health, safety, or fundamental rights that may 
emerge when a high-risk AI system is used in 
accordance with its intended purpose or under 
conditions of reasonably foreseeable misuse. 

Although the Regulation confines human 
oversight to high-risk AI systems alone, the 
structure of the provision, in identifying the 
objectives and scope of the protection 
introduced, reveals, in this writer’s view, a 
clear interrelation, both normative and 
functional, with other relevant legal 
provisions, including national ones, which 

 
33 Three approaches are distinguished, each reflecting a 
different degree of human involvement, commonly 
referred to as human in the loop, human on the loop and 
human in command. The first refers to “the practice of 
uniting human and machine intelligence to create 
effective machine learning algorithms. It's a blend of 
supervised machine learning and active learning. 
Humans are involved in both the training and testing 
stages of building an algorithm, which creates a 
continuous feedback loop that allows the algorithm to 
produce better results each time”. The second applies 
when “humans are vested with control authority and 
solutions developed by AI are under his or her 
supervision. Humans will retain the prerogative to select 
another solution or refuse a specific sequence (veto)”. 
The third denotes “an approach to AI, where machines 
remain machines and people retain control over these 
machines at all times”. 
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may operate as lex specialis in relation to the 
Regulation. 

It is, for instance, inevitable to recall the 
general duty imposed on employers by Article 
2087 of the Civil Code to adopt, in the 
conduct of the enterprise, all measures which, 
according to the particular nature of the work, 
experience, and the state of the art, are 
necessary to safeguard the psycho-physical 
integrity and the moral personality of workers. 
This implies that a prudent enterprise, 
equipped with effective models of governance 
and compliance, given the non-reducibility of 
fundamental rights and freedoms, must ensure 
human oversight even where the risk 
assessment of potential adverse impacts on 
values such as human dignity, liberty, 
equality, democracy, the right to non-
discrimination, data protection, and, in 
particular, health and safety, pertains to AI 
systems classified as low- or minimal-risk. 

Equally inevitable is the reference to 
Regulation (EU) 2016/679, the General Data 
Protection Regulation (GDPR), and to the 
more recent Legislative Decree No. 104 of 27 
June 2022, implementing Directive (EU) 
2019/1152, commonly known as the 
Transparency Decree. 

The GDPR lays down a set of legal 
principles that intersect concretely with labour 
law, in the sense of purposively guiding, on 
the one hand, the range of employers’ 
obligations concerning the collection and use 
of workers’ personal data, with the positive 
effect of containing the risk that algorithms 
and AI “cannibalise” such data; and, on the 
other, of imposing – with the full prescriptive 
and sanctioning force of the law  – binding 
limits and normative guidelines on the 
employer’s power of control. This is 
particularly evident in Article 5, which in 
paragraph 1 enumerates the principles 
governing personal-data processing: 
lawfulness, fairness, and 
transparency (letter (a)); purpose 
limitation (letter (b)); data minimisation (letter 
(c)); accuracy (letter (d)); storage 
limitation (letter (e)) – and, in paragraph 2, the 
principle of accountability of the data 
controller. 

Even more decisive in balancing employer 
power with the protection of workers’ rights, 
freedoms, and legitimate interests is Article 
22. Paragraph 1 confers on the data subject 
the right not to be subject to a decision based 
solely on automated processing, including 

profiling, which produces legal effects 
concerning him or her or similarly 
significantly affects him or her. Paragraph 2, 
instead concerning instances of legitimate or 
authorised automated decision-making, 
provides the data subject with the right to 
obtain human intervention from the data 
controller, as well as the right to express his or 
her opinion and to contest the decision. 

Article 1-bis of the Transparency 
Decree (“Additional information obligations 
in the case of the use of automated decision-
making or monitoring systems”) further 
expands the scope of protection already 
delineated by Article 22 GDPR, structurally 
reinforcing the favourable legal position of 
employees subject to automated processes in 
the management of the employment 
relationship. On the one hand, it imposes upon 
the employer the duty to inform the employee 
of the use of automated decision-making or 
monitoring systems intended to provide 
information relevant for recruitment or 
assignment, the management or termination of 
the employment relationship, the allocation of 
tasks or duties, as well as information 
affecting supervision, evaluation, 
performance, and the fulfilment of workers’ 
contractual obligations. On the other hand, 
where such automated decision-making or 
monitoring systems are employed, it requires 
the employer to conduct a risk assessment and 
a data protection impact assessment, and, 
where the conditions set out in Article 36 
GDPR are met – that is, “where a data 
protection impact assessment indicates that 
the processing would result in a high risk in 
the absence of measures taken by the 
controller to mitigate the risk” – to proceed 
with the prior consultation of the Data 
Protection Authority. 

5. Conclusions 
As this brief analysis draws to a close, it 

may be affirmed that the specific legislative 
provisions considered establish a distinct 
sphere of legal relevance, in terms of 
autonomous rights and thus of active 
subjective legal positions – both with regard 
to disconnection from technological tools and 
digital platforms and to the safeguard of 
human oversight over algorithmic processes. 
Yet this recognition alone cannot be regarded 
as sufficient. 

The growing prominence, within 
constitutional balancing tests between 
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competing interests, of fundamental and 
inviolable human rights, together with the 
necessity that the powerful existential, social, 
and economic implications of technological 
society be not only reflected in the law and the 
living constitution, but also enshrined in 
formal legislation and constitutional texts, 
should consistently lead the European 
legislator to amend the Charter of 
Fundamental Rights of the European Union. 
Likewise, the national legislator should act 
with regard to our Constitution, by expressly 
recognising the claim of individuals not to see 
their dignity and moral personality 
overwhelmed by the digital and technological 
bulimia that now defines contemporary post-
modern society – hyperconnected, largely 
virtual, and scarcely physical – with no 
possibility of return. 

To reason otherwise would be to ignore – 
culpably – the tensions and pressures, the 
intrusions and the silent, unrestrained 
constraints that the development of intelligent 
technologies is capable of imposing upon the 
individual. In this respect, the catalogue of 
inviolable rights cannot fail to embrace the 
claim to protection “non solo contro le 
intromissioni illecite nella sfera personale, 
atte a ledere interessi di natura 
fondamentalmente ideale, ma anche e 
soprattutto contro l’appropriazione non 
consentita del valore commerciale insito nei 
propri attributi, sia corporei che 
immateriali”.34 

This claim finds its immediate and direct 
satisfaction in the rights to disconnect and to 
human oversight of algorithms, since both 
these rights are capable of conferring concrete 
effect upon the programmatic provisions 
of Articles 1, 6, 7, 8, and 15 of the Charter of 
Fundamental Rights of the European Union, 
and of Articles 2, 3, and 4 of the Italian 
Constitution. Collectively, these provisions 
safeguard the social dignity of the individual 
and his or her right to see removed any 
obstacles – of whatever kind or nature – that 
impede the development of personality, 
working capacity, and participation in the 
economic, political, and social life of the 
country. 

Should this perspective fail, a grave 
impairment would be imposed upon the legal 
principle of the exclusive enjoyment of the 
elements of personality. This, in turn, would 

 
34 G. Resta, Profili negoziali dei diritti, Naples, 2000. 

open a fissure in the democratic foundation of 
our form of government, gravely undermining 
the “personalist pact” expressed in our 
Constitution as the cornerstone in the 
regulation of the relationship between the 
individual and the State community,35 which 
recognises the individual as the “fine del 
sistema delle libertà”36 and as the holder of 
those fundamental rights that constitute the 
irreducible patrimony of human dignity, 
which the Republic undertakes to safeguard. 

And as the sociologist and futurist Alvin 
Toffler wrote: “If we do not learn from 
history, we shall be compelled to relive it. 
True. But if we do not change the future, we 
shall be compelled to endure it. And that 
could be worse”. 

 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 
35 A. Pace, Problematica delle libertà costituzionali, 
Parte generale, III ed., Padua, Cedam, 2003; A. 
Baldassarre, Diritti inviolabili, in Enciclopedia 
Giuridica Treccani, XI, Rome, 1989; P. Caretti and G. 
Tarli Barbieri, I diritti fondamentali. Libertà e Diritti 
sociali, Turin, Giappichelli, 2002. 
36 G. Guarino, Lezioni di diritto pubblico, Milan, 
Giuffrè, 1967. 




